Reviews of Premises Licences and Club Premises Certificates

The following numbered paragraph extracts are taken from the Home Office Section
182 Guidance that accompanies the Licensing Act 2003 and are provided for the
assistance and advice of any person or Responsible Authority that is considering
applying for a review of a Premises Licence or Club Premises Certificate. It is does
not constitute legal advice however and neither is it meant to. Persons or Responsible
Authorities wishing to obtain legal advice or assistance on the question of a review
must do so in their own right and seek their own legal advice or assistance. Legal
advice is not provided by the Licensing Authority. The paragraphs do not correspond
with the same numbering as the S182 Guidance.

The Council’s Statement of Licensing Policy can be viewed by clicking on this
link.

The review process

1) The proceedings set out in the 2003 Act for reviewing premises licences and club
premises certificates represent a key protection for the community where problems
associated with the licensing objectives occur after the grant or variation of a
premises licence or club premises certificate.

2) At any stage, following the grant of a premises licence or club premises certificate, a
responsible authority, or any other person, may ask the licensing authority to review
the licence or certificate because of a matter arising at the premises in connection
with any of the four licensing objectives.

3) An application for review may be made electronically, provided that the licensing
authority agrees and the applicant submits a subsequent hard copy of the
application, if the licensing authority requires one. The licensing authority may also
agree in advance that the application need not be given in hard copy. However,
these applications are outside the formal electronic application process and may not
be submitted via GOV.UK or the licensing authority’s electronic facility.

4) In every case, any application for a review must relate to particular premises in
respect of which there is a premises licence or club premises certificate and must be
relevant to the promotion of one or more of the licensing objectives. Following the
grant or variation of a licence or certificate, a complaint regarding a general issue in
the local area relating to the licensing objectives, such as a general (crime and
disorder) situation in a town centre, should generally not be regarded as a relevant
representation unless it can be positively tied or linked by a causal connection to
particular premises, which would allow for a proper review of the licence or
certificate. For instance, a geographic cluster of complaints, including along transport
routes related to an individual public house and its closing time, could give grounds
for a review of an existing licence as well as direct incidents of crime and disorder
around a particular public house.
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5)

6)

7)

8)

9)

Representations must be made in writing and may be amplified at the subsequent
hearing or may stand in their own right. Additional representations which do not
amount to an amplification of the original representation may not be made at the
hearing. Representations may be made electronically, provided the licensing
authority agrees and the applicant submits a subsequent hard copy, unless the
licensing authority waives this requirement.

If the application for a review has been made by a person other than a responsible
authority (for example, a local resident, residents’ association, local business or trade
association), before taking action the licensing authority must first consider whether
the complaint being made is relevant, frivolous, vexatious or repetitious. Further
guidance on how the Licensing Authority will determine whether a representation is
frivolous or vexatious can be found in Chapter 9 of the Home Office S182 Guidance

see Www.gov.uk

Repetitious grounds of review

A repetitious ground is one that is identical or substantially similar to a ground for
review specified in an earlier application for review made in relation to the same
premises licence or certificate which has already been determined; or
representations considered by the licensing authority when the premises licence or
certificate was granted; or representations which would have been made when the
application for the premises licence was first made and which were excluded then by
reason of the prior issue of a provisional statement; and, in addition to the above
grounds, a reasonable interval has not elapsed since that earlier review or grant.

Licensing authorities are expected to be aware of the need to prevent attempts to
review licences merely as a further means of challenging the grant of the licence
following the failure of representations to persuade the licensing authority on an
earlier occasion. It is for licensing authorities themselves to judge what should be
regarded as a reasonable interval in these circumstances. However, it is
recommended that more than one review originating from a person other than a
responsible authority in relation to a particular premises should not be permitted
within a 12 month period on similar grounds save in compelling circumstances or
where it arises following a closure order.

The exclusion of a complaint on the grounds that it is repetitious does not apply to
responsible authorities which may make more than one application for a review of a
licence or certificate within a 12 month period.
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10) When a licensing authority receives an application for a review from a responsible
authority or any other person, or in accordance with the closure procedures
described in Part 8 of the 2003 Act (for example, closure orders), it must arrange a
hearing. The arrangements for the hearing must follow the provisions set out in
regulations. These regulations are published on the Government’s legislation website
(www.legislation.gov.uk). It is particularly important that the premises licence holder
is made fully aware of any representations made in respect of the premises, any
evidence supporting the representations and that the holder or the holder’'s legal
representative has therefore been able to prepare a response.

Powers of alicensing authority on the determination of a review

11) The 2003 Act provides a range of powers for the licensing authority which it may
exercise on determining a review where it considers them appropriate for the
promotion of the licensing objectives.

12) The licensing authority may decide that the review does not require it to take any
further steps appropriate to promote the licensing objectives. In addition, there is
nothing to prevent a licensing authority issuing an informal warning to the licence
holder and/or to recommend improvement within a particular period of time. It is
expected that licensing authorities will regard such informal warnings as an important
mechanism for ensuring that the licensing objectives are effectively promoted and
that warnings should be issued in writing to the licence holder.

13) However, where responsible authorities such as the police or environmental health
officers have already issued warnings requiring improvement — either orally or in
writing — that have failed as part of their own stepped approach to address concerns,
licensing authorities should not merely repeat that approach and should take this into
account when considering what further action is appropriate.

14) Where the licensing authority considers that action under its statutory powers is
appropriate, it may take any of the following steps:

e modify the conditions of the premises licence (which includes adding new
conditions or any alteration or omission of an existing condition), for example,
by reducing the hours of opening or by requiring door supervisors at particular
times; exclude a licensable activity from the scope of the licence, for example,
to exclude the performance of live music or playing of recorded music (where
it is not within the incidental live and recorded music exemption)10;

o remove the designated premises supervisor, for example, because they
consider that the problems are the result of poor management;

e suspend the licence for a period not exceeding three months;

e revoke the licence.



15) In deciding which of these powers to invoke, it is expected that licensing authorities
should so far as possible seek to establish the cause or causes of the concerns that
the representations identify. The remedial action taken should generally be directed
at these causes and should always be no more than an appropriate and
proportionate response to address the causes of concern that instigated the review.

16) For example, licensing authorities should be alive to the possibility that the removal
and replacement of the designated premises supervisor may be sufficient to remedy
a problem where the cause of the identified problem directly relates to poor
management decisions made by that individual.

17) Equally, it may emerge that poor management is a direct reflection of poor company
practice or policy and the mere removal of the designated premises supervisor
maybe an inadequate response to the problems presented. Indeed, where
subsequent review hearings are generated by representations, it should be rare
merely to remove a succession of designated premises supervisors as this would be
a clear indication of deeper problems that impact upon the licensing objectives.

18) Licensing authorities should also note that modifications of conditions and exclusions
of licensable activities may be imposed either permanently or for a temporary period
of up to three months. Temporary changes or suspension of the licence for up to
three months could impact on the business holding the licence financially and would
only be expected to be pursued as an appropriate means of promoting the licensing
objectives. So, for instance, a licence could be suspended for a weekend as a means
of deterring the holder from allowing the problems that gave rise to the review to
happen again. However, it will always be important that any detrimental financial
impact that may result from a licensing authority’s decision is appropriate and
proportionate to the promotion of the licensing objectives. But where premises are
found to be trading irresponsibly, the licensing authority should not hesitate, where
appropriate to do so, to take tough action to tackle the problems at the premises and,
where other measures are deemed insufficient, to revoke the licence.

Appeals

19) This chapter provides advice about entitlements to appeal in connection with various
decisions made by a licensing authority under the provisions of the 2003 Act.
Entitlements to appeal for parties aggrieved by decisions of the licensing authority
are set out in Schedule 5 to the 2003 Act.

20) An appeal has to be commenced by the appellant giving a notice of appeal to the
designated officer for the magistrates’ court within a period of 21 days beginning with
the day on which the appellant was notified by the licensing authority of the decision
which is being appealed.

21) The licensing authority will always be a respondent to the appeal, but in cases where
a favourable decision has been made for an applicant, licence holder, club or
premises user against the representations of a responsible authority or any other
person, or the objections of the chief officer of police or local authority exercising



environmental health functions, the holder of the premises or personal licence or club
premises certificate or the person who gave an interim authority notice or the
premises user will also be a respondent to the appeal, and the person who made the
relevant representation or gave the objection will be the appellants.

22) Where an appeal has been made against a decision of the licensing authority, the
licensing authority will in all cases be the respondent to the appeal and may call as a
witness a responsible authority or any other person who made representations
against the application, if it chooses to do so. For this reason, the licensing authority
should consider keeping responsible authorities and others informed of
developments in relation to appeals to allow them to consider their position. Provided
the court considers it appropriate, the licensing authority may also call as witnesses
any individual or body that they feel might assist their response to an appeal.

23) The court, on hearing any appeal, may review the merits of the decision on the facts
and consider points of law or address both.

24) On determining an appeal, the court may:
e dismiss the appeal;
e substitute for the decision appealed against any other decision which could
have been made by the licensing authority; or
e remit the case to the licensing authority to dispose of it in accordance with the
direction of the court and make such order as to costs as it thinks fit.

25) All parties should be aware that the court may make an order for one party to pay
another party’s costs.

Licensing policy statements and Section 182 guidance

26)In hearing an appeal against any decision made by a licensing authority, the
magistrates’ court will have regard to that licensing authority’s statement of licensing
policy and this Guidance. However, the court would be entitled to depart from either
the statement of licensing policy or this Guidance if it considered it was justified to do
so because of the individual circumstances of any case. In other words, while the
court will normally consider the matter as if it were “standing in the shoes” of the
licensing authority, it would be entitled to find that the licensing authority should have
departed from its own policy or the Guidance because the particular circumstances
would have justified such a decision.

27) In addition, the court is entitled to disregard any part of a licensing policy statement
or this Guidance that it holds to be ultra vires the 2003 Act and therefore unlawful.
The normal course for challenging a statement of licensing policy or this Guidance
should be by way of judicial review, but where it is submitted to an appellate court
that a statement of policy is itself ultra vires the 2003 Act and this has a direct
bearing on the case before it, it would be inappropriate for the court, on accepting
such a submission, to compound the original error by relying on that part of the
statement of licensing policy affected.



Giving reasons for decisions

28) It is important that a licensing authority should give comprehensive reasons for its
decisions in anticipation of any appeals. Failure to give adequate reasons could itself
give rise to grounds for an appeal. It is particularly important that reasons should also
address the extent to which the decision has been made with regard to the licensing
authority’s statement of policy and this Guidance. Reasons should be promulgated to
all the parties of any process which might give rise to an appeal under the terms of
the 2003 Act.

An application for a review of a Premises Licence or a Club Premises Certificates can
be obtained on request by e-mailing the Licensing Team at
licensingsection@tendringdc.gov.uk or by phoning 01255 686565.

It may be that there are other courses of action such as mediation or a visit to the
premises concerned by one or more of the Responsible Authorities which could
resolve the problem and therefore make the time and expense of a review hearing
unnecessary for all parties concerned.

It is therefore always best to discuss any concerns or problems with the Licensing
Authority first before looking to apply for a review. Particularly as it is not incumbent
on the Licensing Authority to accept an application for areview of a Premises Licence
or Club Premises Certificate unless it has been applied for by the Police by way of a
closure order on the premises concerned.

Please also note that an application for a review of a Premises Licence or Club
Premises Certificate cannot be accepted unless it is correctly submitted by way of the
relevant review application form.

For any further advice on reviews or what evidence may be needed for the Licensing
Authority to accept an application for areview please email
licensingsection@tendringdc.gov.uk or phone 01255 686565.
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