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Local Government Association
Model Councillor Code of Conduct 2020

JOINT STATEMENT

The role of councillor across all tiers of local government is a vital part of our country’s system of
democracy. It is important that as councillors we can be held accountable and all adopt the
behaviors and responsibilities associated with the role. Our conduct as an individual councillor
affects the reputation of all councillors. We want the role of councillor to be one that people
aspire to. We also want individuals from a range of backgrounds and circumstances to be
putting themselves forward to become councillors.

As councillors, we represent local residents, work to develop better services and deliver local
change. The public have high expectations of us and entrust us to represent our local area;
taking decisions fairly, openly, and transparently. We have both an individual and collective
responsibility to meet these expectations by maintaining high standards and demonstrating
good conduct, and by challenging behaviour which falls below expectations.

Importantly, we should be able to undertake our role as a councillor without being intimidated,
abused, bullied or threatened by anyone, including the general public.

This Code has been designed to protect our democratic role, encourage good conduct and
safeguard the public’s trust in local government.

INTRODUCTION

The Local Government Association (LGA) has developed this Model Councillor Code of
Conduct, in association with key partners and after extensive consultation with the sector, as
part of its work on supporting all tiers of local government to continue to aspire to high standards
of leadership and performance. It is a template for councils to adopt in whole and/or with local
amendments.

All councils are required to have a local Councillor Code of Conduct.

The LGA will undertake an annual review of this Code to ensure it continues to be fit- for-
purpose, incorporating advances in technology, social media and changes in legislation. The
LGA can also offer support, training and mediation to councils and councillors on the application
of the Code and the National Association of Local Councils (NALC) and the county associations
of local councils can offer advice and support to town and parish councils.

DEFINITIONS

For the purposes of this Code of Conduct, a “councillor” means a member or co-opted member
of a local authority or a directly elected mayor. A “co-opted member” is defined in the Localism
Act 2011 Section 27(4) as “a person who is not a member of the authority but who
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a) is a member of any committee or sub-committee of the authority, or;

b) is a member of, and represents the authority on, any joint committee or joint sub-committee
of the authority;

and who is entitled to vote on any question that falls to be decided at any meeting of that
committee or sub-committee”.

For the purposes of this Code of Conduct, “local authority” includes county councils, district
councils, London borough councils, parish councils, town councils, fire and rescue authorities,
police authorities, joint authorities, economic prosperity boards, combined authorities and
National Park authorities.

PURPOSE OF THE CODE OF CONDUCT

The purpose of this Code of Conduct is to assist you, as a councillor, in modelling the behaviour
that is expected of you, to provide a personal check and balance, and to set out the type of
conduct that could lead to action being taken against you. It is also to protect you, the public,
fellow councillors, local authority officers and the reputation of local government. It sets out
general principles of conduct expected of all councillors and your specific obligations in relation
to standards of conduct. The LGA encourages the use of support, training and mediation prior to
action being taken using the Code. The fundamental aim of the Code is to create and maintain
public confidence in the role of councillor and local government.

GENERAL PRINCIPLES OF COUNCILLOR CONDUCT

Everyone in public office at all levels; all who serve the public or deliver public services,
including ministers, civil servants, councillors and local authority officers; should uphold the
Seven Principles of Public Life, also known as the Nolan Principles.

Building on these principles, the following general principles have been developed specifically
for the role of councillor.

In accordance with the public trust placed in me, on all occasions:
e | act with integrity and honesty
e | act lawfully
e | treat all persons fairly and with respect; and
e | lead by example and act in a way that secures public confidence in the role of

councillor.

In undertaking my role:
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o | impartially exercise my responsibilities in the interests of the local community

e | do notimproperly seek to confer an advantage, or disadvantage, on any person

e | avoid conflicts of interest

o | exercise reasonable care and diligence; and

e | ensure that public resources are used prudently in accordance with my local authority’s

requirements and in the public interest.

APPLICATION OF THE CODE OF CONDUCT

This Code of Conduct applies to you as soon as you sign your declaration of acceptance of the
office of councillor or attend your first meeting as a co-opted member and continues to apply to
you until you cease to be a councillor.

This Code of Conduct applies to you when you are acting in your capacity as a councillor which
may include when:

e you misuse your position as a councillor

e Your actions would give the impression to a reasonable member of the public with

knowledge of all the facts that you are acting as a councillor;

The Code applies to all forms of communication and interaction, including:

o atface-to-face meetings

e atonline or telephone meetings

e in written communication

e in verbal communication

e in non-verbal communication

e in electronic and social media communication, posts, statements and comments.

You are also expected to uphold high standards of conduct and show leadership at all times
when acting as a councillor.

Your Monitoring Officer has statutory responsibility for the implementation of the Code of
Conduct, and you are encouraged to seek advice from your Monitoring Officer on any matters
that may relate to the Code of Conduct. Town and parish councillors are encouraged to seek
advice from their Clerk, who may refer matters to the Monitoring Officer.
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STANDARDS OF COUNCILLOR CONDUCT

This section sets out your obligations, which are the minimum standards of conduct required of
you as a councillor. Should your conduct fall short of these standards, a complaint may be made
against you, which may result in action being taken.

Guidance is included to help explain the reasons for the obligations and how they should be
followed.

General Conduct
1. Respect
As a councillor:
1.1 I treat other councillors and members of the public with respect.
1.2 | treat local authority employees, employees and representatives of partner

organisations and those volunteering for the local authority with respect and
respect the role they play.

Respect means politeness and courtesy in behaviour, speech, and in the written word. Debate
and having different views are all part of a healthy democracy. As a councillor, you can express,
challenge, criticise and disagree with views, ideas, opinions and policies in a robust but civil
manner. You should not, however, subject individuals, groups of people or organisations to
personal attack.

In your contact with the public, you should treat them politely and courteously. Rude and
offensive behaviour lowers the public’'s expectations and confidence in councillors.

In return, you have a right to expect respectful behaviour from the public. If members of the
public are being abusive, intimidatory or threatening you are entitled to stop any conversation or
interaction in person or online and report them to the local authority, the relevant social media
provider or the police. This also applies to fellow councillors, where action could then be taken
under the Councillor Code of Conduct, and local authority employees, where concerns should
be raised in line with the local authority’s councillor-officer protocol.
2. Bullying, harassment and discrimination
As a councillor:

2.1 1do not bully any person.

2.2 1 do not harass any person.

2.3 | promote equalities and do not discriminate unlawfully against any person.
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The Advisory, Conciliation and Arbitration Service (ACAS) characterises bullying as offensive,
intimidating, malicious or insulting behaviour, an abuse or misuse of power through means that
undermine, humiliate, denigrate or injure the recipient. Bullying might be a regular pattern of
behaviour or a one-off incident, happen face-to-face, on social media, in emails or phone calls,
happen in the workplace or at work social events and may not always be obvious or noticed by
others.

The Protection from Harassment Act 1997 defines harassment as conduct that causes alarm or
distress or puts people in fear of violence and must involve such conduct on at least two
occasions. It can include repeated attempts to impose unwanted communications and contact
upon a person in a manner that could be expected to cause distress or fear in any reasonable
person.

Unlawful discrimination is where someone is treated unfairly because of a protected
characteristic. Protected characteristics are specific aspects of a person's identity defined by the
Equality Act 2010. They are age, disability, gender reassignment, marriage and civil partnership,
pregnancy and maternity, race, religion or belief, sex and sexual orientation.

The Equality Act 2010 places specific duties on local authorities. Councillors have a central role
to play in ensuring that equality issues are integral to the local authority's performance and
strategic aims, and that there is a strong vision and public commitment to equality across public
services.

3. Impartiality of officers of the council

As a councillor:

3.1 1 do not compromise, or attempt to compromise, the impartiality of anyone
who works for, or on behalf of, the local authority.

Officers work for the local authority as a whole and must be politically neutral (unless they are
political assistants). They should not be coerced or persuaded to act in a way that would
undermine their neutrality. You can question officers in order to understand, for example, their
reasons for proposing to act in a particular way, or the content of a report that they have written.
However, you must not try and force them to act differently, change their advice, or alter the
content of that report, if doing so would prejudice their professional integrity.
4. Confidentiality and access to information
As a councillor:
4.1 1do not disclose information:
a. given to me in confidence by anyone
b. acquired by me which | believe, or ought reasonably to be aware, is of a

confidential nature, unless
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i. I have received the consent of a person authorised to give it;

ii.  am required by law to do so;

iili. the disclosure is made to a third party for the purpose of
obtaining professional legal advice provided that the third party
agrees not to disclose the information to any other person; or

iv. the disclosure is:

1. reasonable and in the public interest; and

2. made in good faith and in compliance with the reasonable
requirements of the local authority; and

3. I have consulted the Monitoring Officer prior to its release.

4.2 1 do not improperly use knowledge gained solely as a result of my role as a
councillor for the advancement of myself, my friends, my family members, my
employer or my business interests.

4.3 | do not prevent anyone from getting information that they are entitled to by

law.

Local authorities must work openly and transparently, and their proceedings and printed
materials are open to the public, except in certain legally defined circumstances. You should
work on this basis, but there will be times when it is required by law that discussions, documents
and other information relating to or held by the local authority must be treated in a confidential
manner. Examples include personal data relating to individuals or information relating to
ongoing negotiations.

5. Disrepute
As a councillor:
5.1 1do not bring my role or local authority into disrepute.

As a Councillor, you are trusted to make decisions on behalf of your community and your
actions and behaviour are subject to greater scrutiny than that of ordinary members of the
public. You should be aware that your actions might have an adverse impact on you, other
councillors and/or your local authority and may lower the public’'s confidence in your or your
local authority’s ability to discharge your/it's functions. For example, behaviour that is
considered dishonest and/or deceitful can bring your local authority into disrepute.

You are able to hold the local authority and fellow councillors to account and are able to
constructively challenge and express concern about decisions and processes undertaken by the
council whilst continuing to adhere to other aspects of this Code of Conduct.
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6. Use of position
As a councillor:
6.1 | do not use, or attempt to use, my position improperly to the advantage or
disadvantage of myself or anyone else.
Your position as a member of the local authority provides you with certain opportunities,
responsibilities and privileges, and you make choices all the time that will impact others.
However, you should not take advantage of these opportunities to further your own or others’
private interests or to disadvantage anyone unfairly.
7. Use of local authority resources and facilities
As a councillor:
7.1 1do not misuse council resources.
7.2 1 will, when using the resources of the local or authorising their use by
others:
a. act in accordance with the local authority's requirements; and

b. ensure that such resources are not used for political purposes unless that
use could reasonably be regarded as likely to facilitate, or be conducive to,
the discharge of the functions of the local authority or of the office to which |
have been elected or appointed.

You may be provided with resources and facilities by the local authority to assist you in carrying
out your duties as a councillor.

Examples include:
o office support
e stationery
e equipment such as phones, and computers
e transport
e access and use of local authority buildings and rooms.

These are given to you to help you carry out your role as a councillor more effectively and are
not to be used for business or personal gain. They should be used in accordance with the
purpose for which they have been provided and the local authority’s own policies regarding their
use.

8. Complying with the Code of Conduct
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As a Councillor:
8.1 I undertake Code of Conduct training provided by my local authority.
8.2 | cooperate with any Code of Conduct investigation and/or determination.

8.3 1 do not intimidate or attempt to intimidate any person who is likely to be
involved with the administration of any investigation or proceedings.

8.4 | comply with any sanction imposed on me following a finding that | have
breached the Code of Conduct.

It is extremely important for you as a councillor to demonstrate high standards, for you to have
your actions open to scrutiny and for you not to undermine public trust in the local authority or its
governance. If you do not understand or are concerned about the local authority’s processes in
handling a complaint you should raise this with your Monitoring Officer.

Protecting your reputation and the reputation of the local authority
9. Interests
As a councillor:

9.1 I register and disclose my interests.

Section 29 of the Localism Act 2011 requires the Monitoring Officer to establish and maintain a
register of interests of members of the authority.

You need to register your interests so that the public, local authority employees and fellow
councillors know which of your interests might give rise to a conflict of interest. The register is a
public document that can be consulted when (or before) an issue arises. The register also
protects you by allowing you to demonstrate openness and a willingness to be held
accountable. You are personally responsible for deciding whether or not you should disclose an
interest in a meeting, but it can be helpful for you to know early on if others think that a potential
conflict might arise. It is also important that the public know about any interest that might have to
be disclosed by you or other councillors when making or taking part in decisions, so that
decision making is seen by the public as open and honest. This helps to ensure that public
confidence in the integrity of local governance is maintained.

You should note that failure to register or disclose a disclosable pecuniary interest as set out in
Table 1, is a criminal offence under the Localism Act 2011.

Appendix B sets out the detailed provisions on registering and disclosing interests. If in doubt,
you should always seek advice from your Monitoring Officer.

10. Gifts and hospitality

As a councillor:
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10.1 | do not accept gifts or hospitality, irrespective of estimated value, which
could give rise to real or substantive personal gain or a reasonable
suspicion of influence on my part to show favour from persons seeking to
acquire, develop or do business with the local authority or from persons
who may apply to the local authority for any permission, licence or other
significant advantage.

10.2 | register with the Monitoring Officer any gift or hospitality with an
estimated value of at least £50 within 28 days of its receipt.

10.3 I register with the Monitoring Officer any significant gift or hospitality that |
have been offered but have refused to accept.

In order to protect your position and the reputation of the local authority, you should exercise
caution in accepting any gifts or hospitality which are (or which you reasonably believe to be)
offered to you because you are a councillor. The presumption should always be not to accept
significant gifts or hospitality. However, there may be times when such a refusal may be difficult
if it is seen as rudeness in which case you could accept it but must ensure it is publicly
registered. However, you do not need to register gifts and hospitality which are not related to
your role as a councillor, such as Christmas gifts from your friends and family. It is also
important to note that it is appropriate to accept normal expenses and hospitality associated
with your duties as a councillor. If you are unsure, do contact your Monitoring Officer for
guidance.
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Appendices

Appendix A — The Seven Principles of Public Life

The principles are:

Selflessness

Holders of public office should act solely in terms of the public interest.
Integrity

Holders of public office must avoid placing themselves under any obligation to people or
organisations that might try inappropriately to influence them in their work. They should not act
or take decisions in order to gain financial or other material benefits for themselves, their family,
or their friends. They must disclose and resolve any interests and relationships.

Objectivity

Holders of public office must act and take decisions impatrtially, fairly and on merit, using the
best evidence and without discrimination or bias.

Accountability

Holders of public office are accountable to the public for their decisions and actions and must
submit themselves to the scrutiny necessary to ensure this.

Openness

Holders of public office should act and take decisions in an open and transparent manner.
Information should not be withheld from the public unless there are clear and lawful reasons for
so doing.

Honesty
Holders of public office should be truthful.
Leadership

Holders of public office should exhibit these principles in their own behaviour. They should
actively promote and robustly support the principles and be willing to challenge poor behaviour
wherever it occurs.

(Grey)

(March 2023) Part 6.11



Part 6
CODES AND PROTOCOLS

Appendix B Registering interests

Within 28 days of becoming a member or your re-election or re-appointment to office you must
register with the Monitoring Officer the interests which fall within the categories set out in Table
1 (Disclosable Pecuniary Interests) which are as described in “The Relevant Authorities
(Disclosable Pecuniary Interests) Regulations 2012”. You should also register details of your
other personal interests which fall within the categories set out in Table 2 (Other Registerable
Interests).

“Disclosable pecuniary interest” means an interest of yourself, or of your partner if you are
aware of your partner's interest, within the descriptions set out in Table 1 below.

"Partner” means a spouse or civil partner, or a person with whom you are living as husband or
wife, or a person with whom you are living as if you are civil partners.

1. You must ensure that your register of interests is kept up-to-date and within 28 days of
becoming aware of any new interest, or of any change to a registered interest, notify the
Monitoring Officer.

2. A ‘sensitive interest’ is as an interest which, if disclosed, could lead to the councillor, or
a person connected with the councillor, being subject to violence or intimidation.

3. Where you have a ‘sensitive interest’ you must notify the Monitoring Officer with the
reasons why you believe it is a sensitive interest. If the Monitoring Officer agrees they
will withhold the interest from the public register.

Non participation in case of disclosable pecuniary interest

4, Where a matter arises at a meeting which directly relates to one of your Disclosable
Pecuniary Interests as set out in Table 1, you must disclose the interest, not participate
in any discussion or vote on the matter and must not remain in the room unless you
have been granted a dispensation. If it is a ‘sensitive interest’, you do not have to
disclose the nature of the interest, just that you have an interest. Dispensation may be
granted in limited circumstances, to enable you to participate and vote on a matter in
which you have a disclosable pecuniary interest.

5. Where you have a disclosable pecuniary interest on a matter to be considered or is
being considered by you as a Cabinet member in exercise of your executive function,
you must notify the Monitoring Officer of the interest and must not take any steps or
further steps in the matter apart from arranging for someone else to deal with it

Disclosure of Other Registerable Interests

6. Where a matter arises at a meeting which directly relates to the financial interest or
wellbeing of one of your Other Registrable Interests (as set out in Table 2), you must
disclose the interest, you must disclose the interest. You may
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speak on the matter only if members of the public are also allowed to speak at the
meeting but otherwise must not take part in any discussion or vote on the matter and
must not remain in the room unless you have been granted a dispensation. If it is a
‘sensitive interest’, you do not have to disclose the nature of the interest.

Disclosure of Non-Registerable Interests

7. Where a matter arises at a meeting which directly relates to your financial interest or
well-being (and is not a Disclosable Pecuniary Interest set out in Table 1) or a financial
interest or well-being of a relative or close associate, you must disclose the interest. You
may speak on the matter only if members of the public are also allowed to speak at the
meeting but otherwise must not take part in any discussion or vote on the matter and
must not remain in the room unless you have been granted a dispensation. If it is a
‘sensitive interest’, you do not have to disclose the nature of the interest.

8. Where a matter arises at a meeting which affects —
a. your own financial interest or well-being;
b. a financial interest or well-being of a relative, close associate; or
c. a financial interest or well-being of a body included under the Other
Registrable Interests as set out in Table 2

you must disclose the interest. In order to determine whether you can remain in the
meeting after disclosing your interest the following test should be applied

9. Where a matter (referred to in paragraph 8 above) affects the financial interest or well-
being:

a. to a greater extent than it affects the financial interests of the majority of inhabitants of
the ward affected by the decision and;

b. a reasonable member of the public knowing all the facts would believe that it would
affect your view of the wider public interest

You may speak on the matter only if members of the public are also allowed to speak at the
meeting but otherwise must not take part in any discussion or vote on the matter and must not
remain in the room unless you have been granted a dispensation.

If it is a ‘sensitive interest’, you do not have to disclose the nature of the interest.

10. [Where you have an Other Registrable Interest or Non-Registrable Interest on a matter
to be considered or is being considered by you as a Cabinet member in exercise of your
executive function, you must notify the Monitoring Officer of the interest and must not
take any steps or further steps in the matter apart from arranging for someone else to
deal with it]
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Table 1: Disclosable Pecuniary Interests
This table sets out the explanation of Disclosable Pecuniary Interests as set out in the

Relevant Authorities (Disclosable Pecuniary Interests) Regulations 2012.

Subject Description

Employment, office, trade, profession or Any employment, office, trade, profession or
vocation vocation carried on for profit or gain.
Sponsorship Any payment or provision of any other

financial benefit (other than from the council)
made to the councillor during the previous
12-month period for expenses incurred by
him/her in carrying out his/her duties as a
councillor, or towards his/her election
expenses.

This includes any payment or financial benefit
from a trade union within the meaning of the
Trade Union and Labour Relations
(Consolidation) Act 1992,

Contracts Any contract made between the councillor or
his/her spouse or civil partner or the person
with whom the councillor is living as if they
were spouses/civil partners (or a firm in which
such person is a partner, or an incorporated
body of which such person is a director* or a
body that such person has a beneficial
interest in the securities of*) and the council

(a) under which goods or services are to be
provided or works are to be executed; and

(b) which has not been fully discharged.

Land and Property Any beneficial interest in land which is within
the area of the council.

‘Land’ excludes an easement, servitude,
interest or right in or over land which does not
give the councillor or his/her spouse or civil
partner or the person with whom the
councillor is living as if they were spouses/
civil partners (alone or jointly with another) a
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right to occupy or to receive income.

Licenses Any licence (alone or jointly with others) to
occupy land in the area of the council for a
month or longer.

Corporate tenancies Any tenancy where (to the councillor's
knowledge)—
(a) the landlord is the council; and

(b) the tenant is a body that the councillor, or
his/her spouse or civil partner or the person
with whom the councillor is living as if they
were spouses/ civil partners is a partner of or
a director* of or has a beneficial interest in
the securities* of

Securities Any beneficial interest in securities* of a body

where—

(a) that body (to the councillor's knowledge)
has a place of business or land in the area of
the council; and

(b) either—

(i) the total nominal value of the securities*
exceeds £25,000 or one hundredth of the
total issued share capital of that body; or

(i) if the share capital of that body is of more
than one class, the total nominal value of the
shares of any one class in which the
councillor, or his/ her spouse or civil partner
or the person with whom the councillor is
living as if they were spouses/civil partners
has a beneficial interest exceeds one
hundredth of the total issued share capital of
that class.

* ‘director’ includes a member of the committee of management of an industrial and provident
society.
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* ‘securities’ means shares, debentures, debenture stock, loan stock, bonds, units of a collective
investment scheme within the meaning of the Financial Services and Markets Act 2000 and
other securities of any description, other than money deposited with a building society.

Table 2: Other Registerable Interests

You must register as an Other Registrable Interest;
a) any unpaid directorship

b) any body of which are a member or are in a position of general control or management
and to which you are nominated or appointed by your authority

c) any body
(i) exercising functions of a public nature
(ii) directed to charitable purposes or

(i) one of whose principal purposes includes the influence of public opinion or policy
(including any political party or trade union)

of which you are a member or in a position of general control or management
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Appendix C —the Committee on Standards in Public Life

The LGA has undertaken this review whilst the Government continues to consider the
recommendations made by the Committee on Standards in Public Life in their report on

Local Government Ethical Standards. If the Government chooses to implement any of the
recommendations, this could require a change to this Code.

The recommendations cover:
o Recommendations for changes to the Localism Act 2011 to clarify in law when the Code
of Conduct applies
e The introduction of sanctions
o An appeals process through the Local Government Ombudsman
e Changes to the Relevant Authorities (Disclosable Pecuniary Interests) Regulations 2012
e Updates to the Local Government Transparency Code
e Changes to the role and responsibilities of the Independent Person
¢ That the criminal offences in the Localism Act 2011 relating to Disclosable Pecuniary
Interests should be abolished
The Local Government Ethical Standards report also includes Best Practice recommendations.
These are:

Best practice 1: Local authorities should include prohibitions on bullying and harassment in
codes of conduct. These should include a definition of bullying and harassment, supplemented
with a list of examples of the sort of behaviour covered by such a definition.

Best practice 2: Councils should include provisions in their code of conduct requiring
councillors to comply with any formal standards investigation and prohibiting trivial or malicious
allegations by councillors.

Best practice 3: Principal authorities should review their code of conduct each year and
regularly seek, where possible, the views of the public, community organisations and
neighbouring authorities.

Best practice 4: An authority’s code should be readily accessible to both councillors and the
public, in a prominent position on a council’s website and available in council premises.

Best practice 5: Local authorities should update their gifts and hospitality register at least once
per quarter, and publish it in an accessible format, such as CSV.
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Best practice 6: Councils should publish a clear and straightforward public interest test against which
allegations are filtered.

Best practice 7: Local authorities should have access to at least two Independent Persons.

Best practice 8: An Independent Person should be consulted as to whether to undertake a formal
investigation on an allegation, and should be given the option to review and comment on allegations
which the responsible officer is minded to dismiss as being without merit, vexatious, or trivial.

Best practice 9: Where a local authority makes a decision on an allegation of misconduct following a
formal investigation, a decision notice should be published as soon as possible on its website,
including a brief statement of facts, the provisions of the code engaged by the allegations, the view of
the Independent Person, the reasoning of the decision-maker, and any sanction applied.

Best practice 10: A local authority should have straightforward and accessible guidance on its
website on how to make a complaint under the code of conduct, the process for handling complaints,
and estimated timescales for investigations and outcomes.

Best practice 11: Formal standards complaints about the conduct of a parish councillor towards a
clerk should be made by the chair or by the parish council, rather than the clerk in all but exceptional
circumstances.

Best practice 12: Monitoring Officers’ roles should include providing advice, support and
management of investigations and adjudications on alleged breaches to parish councils within the
remit of the principal authority. They should be provided with adequate training, corporate support and
resources to undertake this work.

Best practice 13: A local authority should have procedures in place to address any conflicts of
interest when undertaking a standards investigation. Possible steps should include asking the
Monitoring Officer from a different authority to undertake the investigation.

Best practice 14: Councils should report on separate bodies they have set up or which they own as
part of their annual governance statement and give a full picture of their relationship with those
bodies. Separate bodies created by local authorities should abide by the Nolan principle of openness
and publish their board agendas and minutes and annual reports in an accessible place.

Best practice 15: Senior officers should meet regularly with political group leaders or group whips to
discuss standards issues.

The LGA has committed to reviewing the Code on an annual basis to ensure it is still fit for
purpose.

Approved 3 12.2020
Updated 19 January and 17 May 2021
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1.2

13

1.4

2.1

2.2

3.1

3.2

TENDRING DISTRICT COUNCIL
COMPLAINTS PROCEDURE

Context

These “Arrangements” set out how you may make a complaint that an elected or co-opted
member (with voting rights) of this Authority (“Tendring District Council” or a Town or Parish
Council within its area (see 1.3 below)) has failed to comply with the Member Code of
Conduct, and sets out how the authority will deal with allegations of a failure to comply with the
Member Code of Conduct.

Under Section 28(6) and (7) of the Localism Act 2011, Tendring District Council must have
in place “arrangements” under which allegations that a Member or co-opted Member of the
Authority (or of a Town or Parish Council within the authority’s area), or of a Committee or
Sub-Committee of the authority, has failed to comply with the Code of Conduct can be
investigated and decisions made on such allegations.

Town and Parish Councils within the Tendring District are set out on the Council’'s website.

Such arrangements must provide for the District Council to appoint at least one Independent
Person, whose views must be sought by the Council before it takes a decision on an allegation
against a Member, which it has decided shall be investigated, and whose views can be sought
by the District Council at any other stage. The Council has adopted an Independent Person
Protocol which sets out some general principles.

The Member Code of Conduct

The Council has adopted a Code of Conduct for Councillors, which is available on the website
or on request from reception at the Council Offices.

Each Town or Parish Council is also required to adopt a Code of Conduct. If you wish to
inspect a Town or Parish Council's Code of Conduct, you should visit the website operated by
the Town or Parish Council or request the Town or Parish Council Clerk to allow you to inspect
the Town or Parish Council's Code of Conduct.

Making a Complaint

If you wish to make a complaint, please write to or email:

The Monitoring Officer, Tendring District Council,

Corporate Services, Town Hall, Station Road,

Clacton-on-Sea, Essex CO15 1SE

standards@tendringdc.gov.uk

The Complaints Form can be downloaded from the website.

The Monitoring Officer is a senior officer of the authority who has a statutory responsibility for
maintaining the Register of Members’ Interests and who is responsible for administering the
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3.3

3.4

3.5

3.6

3.7

3.8

system in respect of complaints of member misconduct. This information will be retained by
the Council for a period of two years in accordance with its Retention and Destruction Policy.
The Council has adopted a Monitoring Officer Protocol which sets out some general principles.

In order to ensure that we have all the information which we need to be able to process your
complaint, please complete and send us the complaint form which is available on request from
the reception at the Council Offices or via the website. You must also include all relevant
information relating to the complaint which you have to enable it to be fully considered.

Please provide us with your name and a contact address or email address, so that we can
acknowledge receipt of your complaint and keep you informed of its progress. The name and
address of a complainant will be provided to the member that is the subject of the complaint
(“Subject Member”). In exceptional cases, we may agree to withhold your name and address
from the Subject Member. If you want to keep your name and address confidential, please
indicate this in the space provided on the complaint form along with the reasons why you feel
it necessary for your name and address to be withheld. The Monitoring Officer will consider
your request and if granted we will not disclose your name and address to the Subject
Member against whom you make the complaint, without your prior consent.

The authority does not normally investigate anonymous complaints, unless it includes
sufficient documentary evidence to show a significant breach of the Code of Conduct and
there is a clear public interest in doing so.

Following receipt of your complaint, the Monitoring Officer will:-

(a) acknowledge receipt of your complaint within 10 working days of receiving it;

(b) notify, within 10 working days, the member that is the subject of the complaint that you
have made a complaint about them and provide them with the information set out on
the complaint form; excluding any personal information but including your name and
address, unless this is to be withheld in accordance with section 3.3 above;

(© keep you and the Member that is the subject of the complaint informed of the progress
of your complaint; and

(d) your complaint will be given a reference number which will appear on complaint
documentation to preserve the privacy of the complainant and the subject Member until
the complaint outcome is determined.

The Complaints Procedure Flowchart is set out at the end of this procedure for reference.

The Complaints Procedure follows the principles of natural justice and the presumption of
innocence until proven otherwise. Any determination by the Standards Committee is on a
balance of probabilities.

Both Parties are encouraged to keep the matter of the complaint confidential whilst it is
progressing in accordance with this complaints procedure. The Monitoring Officer will also
adhere to this confidentiality and only inform/contact any such individuals which are identified
in the procedure or by the parties. If the details of the complaint are made public, it may be
necessary for a statement to be issued by the Monitoring Officer for clarification only.
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4.1

4.2

4.3

4.4

Will your complaint be investigated?

The Monitoring Officer will review every complaint received and, may consult with one of the
Independent Persons before making a decision as to whether the complaint:

4.1.1 Merits no further action
4.1.2 Merits early informal resolution or mediation
4.1.3 Merits further investigation

In reaching a decision in respect of how to progress the complaint the Monitoring Officer will
take account of the following factors where appropriate:-

Was the Member acting in their official capacity?

Was the Member in office at the time of the alleged misconduct?
Is the complaint of a very minor or trivial nature?

Is the complaint vexatious or malicious?

Are there historical matters?

Is there a potential breach of the Code?

Assessment of public interest?

Is additional information required prior to making a decision?

The decision as to how the complaint is to be progressed will normally be taken within 15
working days of receipt of your complaint. Your complaint will be considered in accordance
with the Assessment Criteria included at Annex D (set out at the end of this procedure for
reference).

Where the Monitoring Officer has taken a decision, you will be informed of the decision and
the reasons for that decision. The Monitoring Officer may require additional information in
order to come to a decision, and may come back to you for such information. In the absence
of a response from you within 15 working days the Monitoring Officer may close the complaint.
Information may be requested from the Subject Member against whom your complaint is
directed to enable the Monitoring Officer to take the decision. In the absence of the subject
Member’'s response within 15 working days the Monitoring Officer may proceed with the
complaint.

Where your complaint relates to a Town or Parish Councillor, the Monitoring Officer may also
inform the Town or Parish Council of your complaint and seek the views of the Town or Parish
Clerkl before deciding whether the complaint merits formal investigation.

Any failure to comply with the time scale by the Monitoring Officer or parties concerned will be
notified to the Standards Committee or Sub-Committee together with reasons for the delay
and the member subject of the complaint and the complainant will be kept informed of
progress and reasons for the delay.

In appropriate cases, the Monitoring Officer may seek to resolve the complaint informally
through informal resolution, without the need for a formal investigation. Such informal
resolution may involve notifying the Group Leader and the Member accepting that his/her
conduct was unacceptable and/or offering an apology, and/or agreeing to mediation and/or
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4.5

5.1

52

5.3

other remedial action by the authority. Where the Member or the Authority make a reasonable
offer of informal resolution, but you are not willing to accept the offer, the Monitoring Officer
will take account of this in deciding whether the complaint merits further investigation.

Where the Subject Member is the Group Leader, appropriate alternative arrangements will be
required for informal resolution or mediation; this will be dependent upon whether the Group
has allocated a Deputy to undertake this role, involve the Group Leader directly or an
independent individual or suitable alternative, depending upon the circumstances.

If your complaint identifies criminal conduct or breach of other regulation by any person, the
Monitoring Officer has the authority and obligation to notify or refer to the Police or other
regulatory agencies, subject to the necessary Legal Jurisdiction Criteria Test being applied.

Referral to the Standards Committee or Sub-Committee and how is the Investigation
conducted?

(The Committee and Sub-Committee Terms of Reference are included at Annex C (set out at
the end of this procedure for reference).

The Council has adopted a procedure for the investigation of standards complaints a summary
of which is attached as Annex E (set out at the end of this procedure for reference).

The Council has a Town and Parish Councils’ Standards Sub-Committee which has
responsibility for dealing with complaints regarding the actions of a Town or Parish Councillor,
reference to the Sub-Committee throughout this procedure relates to the Town and Parish
Council’s Standards Sub-Committee.

If the Monitoring Officer decides that a complaint merits further investigation without referral to
the Standards Committee or Sub-Committee, he/she will commission the investigation to be
undertaken by a suitably qualified investigator with requisite experience and may include
another officer of the Council, a senior officer of another authority or an appropriately
experienced consultant, ensuring that independence and impatrtiality is maintained.

When deciding that a complaint merits further investigation, the Monitoring Officer may, in
exceptional circumstances, refer the matter to the Council's Standards Committee or Sub-
Committee, with a recommendation together with any information received from either the
complainant or member who is the subject of the complaint. The Committee or Sub-
Committee, upon consideration of this recommendation and information, may decide that the
complaint merits no further action, conciliation or similar resolution.

While an investigation under the Localism Act 2011 is not covered by the right to a fair hearing
under Article 6 of the European Convention on Human Rights as the outcome of any hearing
will not impact upon the rights of the councillor to carry on the role as a councillor, any
investigation must nevertheless abide by the principles of natural justice (R (Greenslade) v
Devon County Council 2019). That means that the councillor must know what they are
accused of and be given the opportunity to comment on the allegations.

The Investigating Officer or Monitoring Officer will decide whether he/she needs to meet you
or speak to you to understand the nature of your complaint and so that you can explain your
understanding of events and suggest what documents need to be seen and who needs to be
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54

5.5

5.6

5.7

interviewed. Any information supplied to the Monitoring Officer or Investigating Officer can
only be kept confidential within the remit of the investigation and therefore, may be shared with
the parties. It is important to note that if a hearing is required at a later date, and the
Standards

Committee is convened the information disclosed will be available to the public in accordance
with the Access to Information legislation, which the Council has to abide by when conducting
meetings.

As referred to in section 3.5, upon receipt of your complaint the member that is the subject of
the complaint will ordinarily be informed that you have made a complaint about them and will
be provided with details of the complaint. If an investigation is to be undertaken, the
Investigating Officer or Monitoring Officer will normally write to the Subject Member against
whom you have complained and provide him/her with full details of your complaint, (including
your name and address but excluding any additional or sensitive personal information) and
formally ask the Subject Member to provide his/her explanation of events, and to identify what
documents they needs to see and who should be interviewed. In exceptional cases, where it
is felt appropriate to continue to keep your identity confidential or where disclosure of details of
the complaint to the Member might prejudice the investigation, the Monitoring Officer can
delete your name and address from the papers given to the member, or delay providing full
details of the complaint to the member until the investigation has progressed sufficiently.

At the end of his/her investigation, the Investigating Officer or Monitoring Officer will produce a
draft report (“the Investigation Report”) and will, in all cases, send copies of that draft report, in
confidence, to you and to the Member concerned, to give you both an opportunity to identify
any matters in that draft report which you disagree with or which you consider requires more
consideration. At this stage, the Subject Member should clearly identify any matters of
contention within the draft Investigation Report and for these to them be included within the
final Investigation Report. Any highlighted matters of contention will in turn be made known to
the Standards Committee, if (and only if) the matter is to proceed to a Standards Hearing,
should the evidence as set out in the Investigation Report support a finding of failure to comply
with the Code of Conduct and informal resolution is not appropriate (see section 7 below).

Having received and taken account of any comments which you, or the Subject Member may
make on the draft Investigation Report, the report will be finalised. Where an Investigating
Officer has been appointed the Investigating Officer will send his/her final report to the
Monitoring Officer together with a conclusion as to whether the evidence supports a finding of
failure to comply with the Code of Conduct.

It is important to highlight that the Investigation Report follows the format, or similar, as agreed
with the Monitoring Officer, as set out in Annex E. The Investigation Report is the outcome of
a thorough investigation, and should the matter proceed to a hearing, it is expected that no
new information will be produced by the Parties or the Investigator. The Report must be clear
to follow, and demonstrate the robustness of the investigation undertaken.

What happens if the Investigating Officer or Monitoring Officer concludes that there is
no evidence of afailure to comply with the Code of Conduct?
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6.1

6.2

6.3

7.1

If an Investigating Officer has been appointed, the Monitoring Officer will review the
Investigating Officer's report and may consult with the Independent Person(s). If he/she is
satisfied that the Investigating Officer’s report is sufficient, subject to 6.3 below, the Monitoring
Officer will write to you and to the Subject Member (and, if appropriate, to the Town or Parish
Council, where your complaint relates to a Town or Parish Councillor), notifying you that
he/she is satisfied that no further action is required, and give you both a copy of the
Investigation Final Report. The Monitoring Officer will also notify the Standards Committee or
Sub-Committee and the relevant Independent Person.

If an Investigating Officer has been appointed and if the Monitoring Officer is not satisfied that
the investigation has been conducted properly, he/she may ask the Investigating Officer to
reconsider his/her report.

The Monitoring Officer, may at their own discretion and only in exceptional cases, following
consultation with the Chief Executive, decide to refer cases to the Committee for determination
where the outcome of an investigation was to recommend no breach of the Code of Conduct

Exceptional cases may include but not be limited to matters where the evidence is so finely
balanced or is in the public interest to do so.

What happens if the Investigating Officer or Monitoring Officer concludes that there is
evidence of afailure to comply with the Code of Conduct?

If an Investigating Officer has been appointed, the Monitoring Officer will review the
Investigating Officer’s report and will then either refer the matter for a hearing before the
Standards Committee or Sub-Committee or in consultation with one of the Independent
Persons seek an informal resolution or mediation.

7.1.1 Informal Resolution

The Monitoring Officer may consider that the matter can reasonably be resolved
without the need for a hearing. In such a case, he/she will consult with one of the
Independent Persons and with you as complainant and seek to agree what you
consider to be a fair resolution which also helps to ensure higher standards of conduct
for the future. Such resolution may include the Member accepting that his/her conduct
was unacceptable and/or offering an apology, and/or mediation and/or other remedial
action by the Authority. If the Member complies with the suggested resolution, the
Monitoring Officer will report the matter to the Standards Committee or Sub-Committee
(and the Town or Parish Council) for information, but will take no further action.

7.1.2 Hearing

If the Monitoring Officer considers that informal resolution is not appropriate, or the
Councillor concerned is not prepared to undertake any proposed remedial action, such
as giving an apology, then the Monitoring Officer will report the Investigation Report to
the Standards Committee or Sub-Committee which will conduct a hearing before
deciding whether the Member has failed to comply with the Code of Conduct and, if so,
whether to take any action in respect of the Member.
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To conduct a hearing, the Standards Committee must be formally convened and a
Committee Agenda and Report is published and made available for public and press
inspection, however, the Investigators Report will be kept confidential and will remain
in Part B, until the day of the hearing to protect the parties.

Procedure following Investigation to referral for a Standards Committee hearing:

The Council has produced a summary of the procedure following investigation to
referral for a Standards Committee hearing for ease of reference and is included as
Annex F.

The hearing will follow the Council's formally adopted Hearing Procedure, as set out in
Annex G and a copy of which will be provided in advance of the Standards Committee.

For reasons of fairness and proportionality a hearing should wherever possible take
place within three months of the date on which the investigator's report was
completed. Where that is not possible, for example because the matter is awaiting the
outcome of other matters being dealt with by outside bodies or other investigations
into the Subject Member, the Monitoring Officer should notify the relevant parties of
the reason for the delay and provide an estimated timescale.

However, the hearing should not take place sooner than 14 days after the
Investigation Report has been issued unless the Subject Member agrees. This is to
allow them sufficient time to prepare their defence and consider any witnesses they
may wish to call.

Notification of Hearing Date:

Once a date has been set for a Hearing the Monitoring Officer should notify:

0) the Subject Member;

(i) the Investigator;

(iii) the relevant Independent Person(s);

(iv) the Complainant (if appropriate);

(v) the Clerk of any relevant Town or Parish Council.

The Monitoring Officer should also outline the Hearing Procedure; the Subject
Member’s rights and additionally request for a written response from the Subject
Member within a set time. This is to find out whether the Subject Member:

(a) intends to be represented at the hearing

(b) disagrees with any of the findings of fact in the Investigation Report, including
reasons for any of these disagreements

(c) wishes to give evidence to the hearing, either verbally or in writing
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(dywould like to call relevant witnesses to give evidence to the Standards
Committee

Note - should the Subject Member wish witnesses to attend the Hearing, either in
person or virtually, sufficient reasoning should be given as to why the evidence as
set out in the Investigation Report needs to be demonstrated further. Witnesses
may be called but clear, timely reasons should be given, and it should be noted
that no cross-examination is permitted.

(e) request any part of the hearing to be held in private

(f) request any part of the Investigation Report or other relevant documents to be
withheld from the public.

The investigator should also be asked if they wish to call any withesses.

Availability:

If the Subject Member is unable to make the specified date the Standards Committee
may arrange for the hearing to be held on a different date, if they are satisfied that the
Subject Member has given an acceptable reason. Where the Subject Member does
not give an acceptable reason or does not reply within a specified time, the Standards
Committee should proceed with the date and may consider the report in the Subject
Member’s absence if the Subject Member does not go to the hearing. The Subject
Member should not be able to evade having the case heard simply by refusing to
cooperate and the Code of Conduct makes failure to cooperate a potential breach.
However, the Standards Committee should make clear at the start of the hearing that
they have considered whether they can proceed in the absence of the Subject
Member and should record their reasons.

If one or more witnesses are unavailable on the given date the Monitoring Officer, in
consultation with the Standards Committee chairman, should decide how the material
they would bring to the hearing could be presented and whether another date needs to
be looked for. Witnesses, especially members of the public, often play an important
part in the process and should be treated with courtesy and respect although it may be
that their views were already sought as part of the investigation so the Standards
Committee would need to evaluate how they could proceed without them. Witnesses
should be kept promptly informed of the relevant dates, times and location of the
hearing.

Holding a pre-hearing

As soon as a date has been set for a hearing the Standards Committee should hold a
private pre-hearing. The purpose of the pre-hearing process is to allow matters at the
hearing to be dealt with more fairly and economically. This is because it quickly alerts
parties to possible areas of difficulty and, if possible, allows them to be resolved
before the hearing itself.
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At the pre-hearing the Standards Committee should:

Decide whether any of the findings of fact in the investigation report are in dispute
and, if so, how relevant they are likely to be at the hearing. For example, if the
dispute is about the time of a particular conversation but that time is not relevant to
whether the Code has been breached or not, there would be little point focussing
on that. On the other hand, if that alleged discrepancy were material the
Standards Committee needs to satisfy itself how it would resolve that difference at
the hearing.

Consider any additional evidence it considers is required at the hearing.
Identify any witnesses it thinks it would want to hear from.

Decide if witnesses which the Subject Member or Investigator may want to call are
relevant bearing in mind the nature of the issue and the need for proportionality.
For example, if an incident has occurred at full council there would be no need to
call every member as a witness but equally the Standards Committee may feel it
needs to hear from a couple of witnesses representing different sides. Similarly, if
the Subject Member decides to call a number of character witnesses the
Standards Committee should take a view as to how relevant that is and how many
would suffice.

Consider whether there are any parts of the hearing that are likely to be held in
private on the grounds that they contain ‘exempt material (see section on
confidentiality below) though the final decision will rest with the Standards
Committee on the day. The presumption should be to hold a public hearing unless
there is specific exempt or confidential information as defined by Part VA of the
Local Government Act 1972.

Identify any potential conflicts of interest, for example any close associations with
the people involved or potential withesses. The Monitoring Officer will advise if any
conflicts mean that a councillor should stand down from the Standards Committee.

It is important that at the pre-hearing Standards Committee members do not
debate the merits of the case.

Note: the pre-hearing would not of itself be a formal meeting so would not be open
and often these matters can be dealt with through correspondence. Once the pre-
hearing has been held the Monitoring Officer should write to everyone involved in the
complaint at least two weeks before the hearing. This should confirm the date, time
and place for the hearing, note whether the Subject Member or Investigator will be
represented at the hearing. It should also list those witnesses, if any, who will be
asked to give evidence and outline the proposed procedure for the hearing.

Hearing:

Roles and Responsibilities at the Hearing:
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Officer roles:

Monitoring Officer — commissioned the investigation and determined that a Standards
Hearing was an appropriate course of action.

Investigator — presents the content and findings of their investigation report to the
Committee

Deputy Monitoring Officer — provides procedural advice to the Standards Committee
throughout the Standards Hearing (including within deliberations).

The Council’'s Legal Services are to be available to provide legal advice to the
Standards Committee throughout the Hearing. Should a Subject Member wish to be
legally represented at a Standards Committee Hearing, the Legal Advisor shall be
seated with the Standards Committee in order to provide legal advice throughout the
Hearing.

Committee’s role:

The Standards Committee conducts a hearing in accordance with the formally adopted
procedures, before deciding whether the Member has failed to comply with the Code
of Conduct and, if so, whether to take any action in respect of the Member.

Subject Member and their representative:

Subject Member should answer questions posed to them by the Standards
Committee; however, this cannot be forced upon them. If they do not wish to answer
themselves, they may choose to do so through their representative. The Standards
Committee will take into consideration the fact that the Subject Member would not
directly answer any questions.

Hearing Procedure:

The Investigating Officer or the Monitoring Officer will present his/her report, call such
witnesses as he/she considers necessary and make representations to substantiate
his/her conclusion that the Member has failed to comply with the Code of Conduct. For
this purpose, the Investigating Officer or Monitoring Officer may ask you as the
complainant to attend and give evidence to the Standards Committee or Sub-
Committee. The Subject Member will then have an opportunity to give his/her
evidence, to call witnesses and to make representations to the Standards Committee
or Sub-Committee as to why he/she considers that he/she did not fail to comply with
the Code of Conduct.

At the conclusion of the presentation of the material from the Investigator and Subject
Member, the Chairman of the Standards Committee should call a short adjournment in
order for the Council’'s Independent Person to consider and prepare their view prior to
presenting it to the Standards Committee. This period will also allow the Standards
Committee a private recess in order to consult with the Council’'s Legal Advisor.
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8.1

The Members of the Standards or Sub-Committee, after hearing all the evidence and
information, and comments from the Independent Person, will adjourn the meeting and
deliberate together in private. The hearing will then be reconvened and the Decision
will be announced in public. Itis expected that this will usually be on the same day.

The Standards Committee or Sub-Committee may conclude that the Member did not
fail to comply with the Code of Conduct, and dismiss the complaint. If the decision is
contrary to a recommendation from the Investigating Officer and/or Monitoring Officer,
detailed reasons will be required to be published in the Decision Notice. The decision
of the Standards Committee or Sub-Committee will also be reported to the next
meeting of Full Council.

If the Standards Committee or Sub-Committee concludes that the Subject Member did
fail to comply with the Code of Conduct, the Chairman will inform the Subject Member
of this finding and the Committee or Sub-Committee will then consider what action, if
any, the Committee or Sub-Committee should take as a result of the Subject Member’s
failure to comply with the Code of Conduct. In doing this, the Committee or Sub-
Committee will give the Subject Member an opportunity to make representations and
will consult the Independent Person, but will then decide what action, if any, to take in
respect of the matter.

Due to the importance of consultation with the Council's Independent Person, they are
entitled to request a short adjournment to consider and prepare their view prior to
presenting it to the Standards Committee.

What action might the Standards Committee or Sub-Committee take where a member
has failed to comply with the Code of Conduct?

The Standards Committee or Sub-Committee has the power to take action in respect of
individual Members as may be relevant and proportionate, and necessary to promote and
maintain high standards of conduct. Accordingly the Standards Committee or Sub-Committee
may:-

8.1.1 Publish its findings in respect of the Member’s conduct on the Council’'s website;

8.1.2 Report its findings to Council (or to the Town or Parish Council) for information;

8.1.3 Recommend to the Member’'s Group Leader (or in the case of un-grouped members,
recommend to Council or to Committee) that he/she be removed from any or all
Committees or Sub-Committees of the Council;

8.1.4 Recommend to the Leader of the Council that the Member be removed from the
Cabinet, or removed from particular Portfolio responsibilities;

8.1.5 Instruct the Monitoring Officer to (or recommend that the Town or Parish Council)
arrange training for the member;

8.1.6 Recommend to the relevant Group Leader (or in the case of un-grouped members,
recommend to Council or to Committee) that the Member be removed (or recommend
to the Town or Parish council that the Member be removed) from all outside
appointments to which he/she has been appointed or nominated by the authority (or by
the Town or Parish Council);
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8.2

8.3

8.4

9.1

9.2

9.3

9.4

8.1.7 Recommend to the relevant Group Leader (or in the case of un-grouped members,
recommend to Council or to Committee) the withdrawal of (or recommend to the Town
or Parish Council that it withdraws) facilities provided to the member by the Council,
such as a computer, website and/or email and internet access; or

8.1.8 Recommend to the relevant Group Leader (or in the case of un-grouped members,
recommend to Council or Committee) the exclusion of (or recommend that the Town or
Parish Council exclude) the member from the Council’s Offices or other premises, with
the exception of meeting rooms as necessary for attending Council, Committee and
Sub-Committee meetings.

In each circumstance, where the Subject Member is the Group Leader, appropriate alternative
arrangements will be required, this will be dependent upon whether the Group has allocated a
Deputy to undertake this role, involve the Group Leader directly or an independent individual
or suitable alternative, depending upon the circumstances.

In each circumstance, where the Standards Committee or Sub-Committee recommend the
Group Leaders take action, it is expected that the Group Leader will within 6 weeks of the
referral to them, or as soon as reasonably practicable thereafter, submit a report back to the
Standards Committee or Sub-Committee giving details of the action taken or proposed to

comply with the Committee’s direction.

The Standards Committee or Sub-Committee has no power to suspend or disqualify the
Member or to withdraw Members’ special responsibility allowances.

What happens at the end of the hearing?

At the end of the hearing, the Chairman will state the decision of the Standards Committee or
Sub-Committee as to whether the Member failed to comply with the Code of Conduct and as
to any actions which the Committee or Sub-Committee resolves to take.

Within 5 days, the Monitoring Officer shall prepare a formal Decision Notice in consultation
with the relevant Chairman of the Standards Committee or Sub-Committee, and send a copy
to you and to the Member (and to the Town or Parish Council if appropriate), make that
Decision Notice available for public inspection and, report the decision to the next convenient
meeting of the Council for information.

The Subject Member will be reminded that paragraph 8.4 of the Members’ Code of Conduct
states that they will comply with any sanction imposed on them following a finding that they
had breached the Code of Conduct. Should the Subject Member fail to comply with any
sanction, due to the existence of an ongoing breach, the matter will be reported back to the
Standards Committee, to determine what action to take.

The Code expressly states “It is extremely important for...... a councillor to demonstrate high
standards, for you to have your actions open to scrutiny and for you not to undermine public
trust in the local authority or its governance. If you do not understand or are concerned about
the local authority’s processes in handling a complaint you should raise this with your
Monitoring Officer”.

Should a police investigation result in a Member being convicted of a criminal offence the
Monitoring Officer in consultation with an Independent Person will determine whether it is in
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10.
10.1

10.2

10.3

11.

111

11.2

11.3

12.

13.

13.1

13.2

the public interest for the matter to be reported to Council for information. In such
circumstances the Group Leader will also be consulted and notified of the decision
accordingly.

Who forms the Standard Committee or Sub-Committee?

The Standards Committee will comprise of 7 District Councillors;

The Standards Town and Parish Sub-Committee will comprise of 3 District Councillors and 3
Town and Parish Councillors (nominated by the Tendring District Association of Local
Councils);

At least one of the two Independent Persons must have been consulted on their views and
taken into consideration before the Standards Committee or Sub-Committee takes any
decision on whether a member’s conduct constitutes a failure to comply with the Code of

Conduct and as to any action to be taken following a finding of failure to comply with the Code
of Conduct.

Who are the Independent Persons?

The Council has appointed two Independent Persons to support the Standards Committee and
Sub-Committee.

An Independent Person is a person who has applied for the post following advertisement of a
vacancy for the post, and is appointed by a positive vote from a majority of all the members of
Council.

Section 28 (8) of the Localism Act 2011 provides the definition and restriction of the
Independent Person. The Council has adopted an Independent Person protocol which sets
out some general principles.

Revision of these Arrangements

The Council may by resolution agree to amend these arrangements, upon the advice of the
Monitoring Officer where it is necessary, fair, proportionate and expedient to do so.

Appeals

There is no right of appeal for you as complainant or for the Member against a decision of the
Monitoring Officer or the Standards Committee.

If you feel that the authority has failed to deal with your complaint properly, you may make a
complaint to the Local Government and Social Care Ombudsman.
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This Flowchart is to be read in conjunction with the Tendring District Council’s Complaints
Procedure

(Reference is made to the relevant paragraphs of the Procedure in the boxes on the left hand

side)

3.5

41&4.3
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ANNEX C — STANDARDS COMMITTEE AND TOWN AND PARISH COUNCILS’ SUB-COMMITTEE

TERMS OF REFERENCE

Standards
Committee

1.

10.

To promote and maintain high standards of
conduct by Members and Co-opted Members of
the authority;

To develop a culture of openness, transparency,
trust and confidence between Members and in
Member and Officer relationships and to embed
a culture of strong ethical and corporate
governance at all levels of the Council,

To advise the Council on the adoption or revision
of the Members’ Code of Conduct;

To advise, train or arrange training on matters
relating to and assisting Members, Co-opted
Members and Town and Parish Councillors on
observing the Members’ Code of Conduct;

To approve procedures for the conduct of
hearings into complaints against Members;

To advise the Council upon the contents of and
requirements for codes/protocols/other
procedures relating to standards of conduct
throughout the Council,

To receive reports from the Monitoring Officer
and assess the operation and effectiveness of
the Members’ Code of Conduct and the other
elements of the Standards Framework;

To inform Council and the Chief Executive of
relevant issues arising from the determination of
Code of Conduct complaints;

To hear and determine appeals against refusal to
grant dispensations by the Monitoring Officer
pursuant to Section 33 of the Localism Act 2011,
and

To maintain oversight of the Council's
arrangements for dealing with complaints
delegated to Standards Town and Parish Sub-
Committee.

Dele

Officer:

1.

gation to Monitoring

Deal with complaints
against Members and
co-opted Members of
the Council and/or any
Town or Parish Council
in the Tendring District
alleging a breach of the
Members’ Code of
Conduct of the
Council/Town or Parish
Council (“*Code”) in
accordance with the
Complaints Procedure.

Assess complaints in
accordance with the
Assessment Criteria
and may consult with a
duly appointed
Independent Person
and determine whether
the complaint:

Merits no further
action

Merits early informal
conciliation

Merits further
investigation

Should due to
exceptional
circumstances be
referred to the
Standards
Committee or Sub-
Committee for
consideration for
further investigation.

Determine the format
of the Complaints
Form, Decision Notices
and Procedure
Flowchart and review
where necessary.
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Town and
Parish
Councils’
Standards
Sub-
Committee

1.

1.

Proceedings:

To conduct proceedings in accordance with the
Complaints Procedure, giving due consideration
to the Monitoring Officer’s advice and guidance,
and following the principles of natural justice and
innocent until proven otherwise;

To receive referrals from the Monitoring Officer
into allegations of misconduct in accordance with
the assessment criteria and Complaints
Procedure;

To hear and determine complaints about
Tendring District Council Members and Co-opted
Members referred to it by the Monitoring Officer;
and

Any determination by the Committee which is
contrary to the recommendation of the Monitoring
Officer will include detailed reasons. The
decision of the Committee will also be reported to
the next meeting of full Council.

Proceedings:

To conduct proceedings in accordance with the
Complaints Procedure, giving due consideration
to the Monitoring Officer’s advice and guidance,
and following the principles of natural justice and
innocent until proven otherwise;

To receive referrals from the Monitoring Officer
into allegations of misconduct in accordance with
the assessment criteria and Complaints
Procedure;

To hear and determine complaints about Town
and Parish Council Members and Co-opted
Members referred to it by the Monitoring Officer ;
and;

To advise and assist Town and Parish Councils and
Councillors to maintain high standards of conduct
and to make recommendations to Parish and Town
Councils on improving standards or actions following
a finding of a failure by a Town or Parish Councillor
to comply with its Code of Conduct.

Delegation to Monitoring
Officer:

1.

Commission external
resources to
investigate, undertake
consultation with an
Independent Person
and report on any
complaints relating to
Member conduct.

Grant dispensations in
compliance with

Section 33(a) to (e) of
the Localism Act 2011.

Submit reports to the
Standards Committee
or Sub-Committee on
the actions taken under
these delegated
powers and to provide
advice and support
making
recommendations to
the relevant Committee
on any matters relating
to the promotion and
maintenance of high
standards of conduct.

Deal with complaints
against Members and
co-opted Members of
the Council and/or any
Town or Parish Council
in the Tendring District
alleging a breach of the
Members’ Code of
Conduct of the
Council/Town or Parish
Council (“Code”) in
accordance with the
Complaints Procedure.

Assess complaints in
accordance with the
Assessment Criteria
and may consult with a
duly appointed
Independent Person
and determine whether
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4. Any determination by the Sub-Committee which
is contrary to the recommendations of the
Monitoring Officer will include detailed reasons.
The decision of the Sub-Committee will also be
reported to the next meeting of full Council.

the complaint:

Merits no further
action

Merits early informal
conciliation

Merits further
investigation

Should due to
exceptional
circumstances be
referred to the
Standards
Committee or Sub-
Committee for
consideration for
further investigation.

Determine the format
of the Complaints
Form, Decision Notices
and Procedure
Flowchart and review
where necessary.

Commission external
resources to
investigate, undertake
consultation with an
Independent Person
and report on any
complaints relating to
Member Conduct.

Submit reports to the
Standards Committee
or Sub-Committee on
the actions taken
under these delegated
powers and to provide
advice and support
making
recommendations to
the relevant Committee
on any matters relating
to the promotion and
maintenance of high
standards of conduct.
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ANNEX D
CONDUCT COMPLAINTS ASSESSMENT CRITERIA

Complaints which would not normally be referred for investigation or to the Standards
Committee or Sub-Committee

The complaint is not considered sufficiently serious to warrant investigation;

The complaint appears to be simply motivated by malice or is “tit-for-tat”;

The complaint appears to be politically motivated;

It appears that there can be no breach of the Code of Conduct; for example that it relates to

the Councillor’s private life or is about dissatisfaction with a Council decision;

It is about someone who is no longer a Councillor;

There is insufficient information available;

The complaint has not been received within 3 months of the alleged misconduct unless there

are exceptional circumstances, e.g. an allegation of bullying, harassment etc.

8. The matter occurred so long ago that it would be difficult for a fair investigation to be carried
out;

9. The same, or similar, complaint has already been investigated and there is nothing further to
be gained by seeking the sanctions available to the Standards Committee;

10. It is an anonymous complaint, unless it includes sufficient documentary evidence to show a
significant breach of the Code of Conduct; or

11. Where the member complained of has apologised and/or admitted making an error and the

matter would not warrant a more serious sanction.

N

No o

Complaint which may be referred for investigation and/or to the Standards Committee or Sub-
Committee

1. It is serious enough, if proven, to justify the range of sanctions available to the Standards
Committee or Sub-Committee; or
2. There are individual acts of minor misconduct which appear to be part of a continuing pattern

of behaviour that is unreasonably disrupting the business of the Council and there is no other
avenue left to deal with it other than by way of an investigation; or

3. When the complaint comes from a senior officer of the Council, such as the Chief Executive or
the Monitoring Officer and it would be difficult for the Monitoring Officer to consider; or

4. The complaint is about a high profile Member such as the Leader of the Council and it would
be difficult for the Monitoring Officer to consider; or

5. Such other complaints as the Monitoring Officer considers it would not be appropriate for

him/her to consider.

Whilst complainants must be confident that complaints are taken seriously and dealt with
appropriately, deciding to investigate a complaint or to take further action will cost both public
money and officers’ time and Members’ time. This is an important consideration where the
complaint is relatively minor.
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ANNEX E
STANDARDS COMPLAINTS INVESTIGATION PROCEDURE

Subject Members are reminded that they are required to co-operate with the investigation
process as part of their compliance with the Code of Conduct and to ensure that the
procedure is undertaken in an efficient and resourceful manner.

Any investigation should therefore bear in mind some Key Principles:

1.

Proportionality. That is, the investigation should strive to be proportionate to the seriousness
or complexity of the matter under investigation. Where a matter is straightforward or relatively
simple, for example where the facts are not in dispute, there may be no need for any formal
investigation, but a report can simply be written up. Equally not all of the steps in this
procedure need be followed in every instance of a formal investigation — a judgment must be
made, in consultation with the Monitoring Officer, in each case based on its complexity and
contentiousness.

Fairness. The investigation should make sure that the Subject Member knows what they are
accused of and has an opportunity to make comments on the investigation, including on a
draft report. Again, this may depend on the nature of the complaint — for example, an alleged
failure to declare an interest may be largely a factual matter which needs little or no
investigation rather than one that needs to involve evidence from other parties. A councillor
quickly admitting to an error may not need further detail to be probed.

Transparency. As far as is practical and having regard to an individual's right to
confidentiality, investigations should be carried out as transparently as possible — all parties
should be kept up to date with progress in the case.

Impartiality. An investigator should not approach an investigation with pre-conceived ideas
and should avoid being involved where they have a conflict of interest.

Planning Stage:

Upon receipt of an instruction to carry out an investigation the Investigator should:-

Acknowledge receipt of the instruction to conduct the investigation.

Maintain a written record throughout the investigation.

Assess whether any additional information is required from the complainant.

Identify the paragraph(s) of the Members’ Code of Conduct that are alleged to have been
breached.

Identify the facts which will need to be determined to establish if the Member has breached the
Member Code of Conduct.

Identify the evidence that is needed to determine the issues.

Consider how to undertake the evidence gathering.

Identify how long it is likely to take to conduct the investigation.

Tendring District Council has imposed a 3 month deadline for an investigation to be
completed; this may be reduced by the Monitoring Officer in each individual case. The
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Investigating Officer must confirm that the deadline is achievable and regularly update the
Monitoring Officer, subject member of the complainant and the complainant as to progress.

Evidence Gathering Stage:

Contact the complainant to request any supporting or documentary evidence relating to the
complaint.

Contact the subject member with details of the complaint and seek an explanation.

If new evidence is obtained through the investigation that the subject member has not been
made aware of, this should be provided to the Councillor to respond to either orally or in
writing.

Interview Stage:

Identify witnesses.

Arrange interview dates.

Conduct interviews (preferably in order of: the complainant, withesses and subject member
and any of their witnesses).

The Investigating Officer when interviewing the subject member must ask them to respond to
each point of the complaint and alleged breach of the Code of Conduct.

The Investigating Officer should make every effort to gather evidence from the Complainant
and subject member by way of a face to face interview.

Report Stage:

Purpose of the report

The report should be treated as an explanation of all the essential elements of the case and a
justification for why the Investigator has concluded there has been a breach or not.

The report should cover:

agreed facts;

any disputed facts together with the Investigator’s view, if appropriate, as to which
version is more likely;

whether those facts amount to a breach of the code or not; and

the reasons for reaching that conclusion.

The report must make one of the following findings on the balance of probabilities:

¢ that there have been one or more failures to comply with the Code of Conduct;
¢ that there has not been a failure to comply with the Code.

Draft the report to contain:

o An Executive Summary:
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The beginning of the Investigation Report should contain the salient points from the
investigation, whether or not the Subject Member was acting in official capacity, identify
what the alleged breaches of the Members’ Code of Conduct are and whether on the
balance of probabilities they have been breached, supporting evidence and the role of
the Standards Committee in deciding whether there has been a breach.

o The Interview Process

Details of who was interviewed, who supplied information and whether through written
documentation or verbally

0 Agreed facts;

o Facts not agreed and matters in dispute;

o Article 10, Freedom of Expression:

Consideration given to be given as to whether relevant to the circumstances of the
complaint;

o0 Subject Member’s length of service and Code of Conduct training

o An assessment on each of the alleged breaches of the Code of Conduct

(i) forming the complaint and
(i) those identified by the Monitoring Officer or Investigator;

o] Conclusions as to whether a breach has occurred,;

o] Where a draft report is issued this will be supplied to both the Complainant and Subject
Member for comment, in addition to the Monitoring Officer.

o] In all cases the Investigator will issue a final report and the Monitoring Officer will then
determine appropriate action to be taken in line with the report conclusion.
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PROCESS SUMMARY & CHECKLIST

ANNEX F

following an investigation being concluded to referral for a hearing, where evidence of a

breach has been found

(reference paragraph 7.1.2 of the Complaints Procedure)

STEP

ACTION

TIMESCALE

COMPLETED

NOTIFICATION OF MATTER BEING REPORTED
FOR A HEARING:

Parties to be notified by the Monitoring Officer that it
is considered necessary in accordance with
paragraph 7.1.2 to report the Investigation Report to
the Standards Committee, which will conduct a
hearing, before deciding whether the Subject
Member has failed to comply with the Code of
Conduct.

Notice of the Standards Committee meeting date to
be notified in due course.

Within 5 working
days of the
Investigators Final
Report being
received.

SCHEDULE DATE FOR THE STANDARDS
COMMITTEE

A hearing should wherever possible take place
within three months of the date on which the
investigator’'s report was completed. Schedule date
of meeting seeking availability from the Committee
Members, Independent Person and relevant
Officers.

If possible, to include the Subject Member, but not
mandatory.

Chairman of the Standards Committee to confirm the
date, as per the Constitution.

Date to be
scheduled within 2
weeks, but will be
further in advance
to allow next steps
to proceed
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NOTIFY PARTIES
Once the date for the Standards Committee
has been scheduled — Monitoring Officer to
notify the following:

e the Subject Member

e the Investigator

e the relevant Independent Person(s)

o the Complainant (if appropriate)

e the Clerk of any relevant Town or
Parish Council.

Provide a copy of the Council’s formally
adopted Hearing Procedure, as set out in
Annex F.

Request the Investigator to confirm within
set timescale whether they wish to call any
witnesses.

Refer the Subject Member to paragraph 7.1
Pre-Hearing Process and request the
written response required in Step 4 below.

Within 1 working day of
date being agreed with
the Chairman of the
Standards Committee.

REQUEST WRITTEN RESPONSE FROM
SUBJECT MEMBER

The Subject Member to provide a written
response within a set time. This is to find out
whether the Subject Member:

(i) will be represented at the hearing, if so,
confirmation as to whether this is legal
representation or general support.

(i) disagrees with any of the findings of fact
in the Investigation Report, including
reasons for any of these disagreements.

Response to be received
with 5 working days.
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(i) intends to give evidence to the hearing,
either verbally or in writing.

(iv) wishes to call relevant withesses (name
and reason) to give evidence to the
Standards Committee.

Note - should the Subject Member wish
witnesses to attend the Hearing, either in
person or virtually, sufficient reasoning should
be given as to why the evidence as set out in
the Investigation Report needs to be
demonstrated further. Withesses may be
called but clear, timely reasons should be
given, and it should be noted that no cross-
examination is permitted.

(v) request any part of the hearing to be held
in private

(vi) wants to request any part of the
Investigation Report or other relevant
documents to be withheld from the public.

AVAILABILTY

Respond in accordance with paragraph 7.1.2
of the Complaints Procedure if the Subject
Member or witnesses are unable to make the
specified date.

SCHEDULE A PRE-HEARING BRIEFING

Send the Investigation Report and Draft
Committee Report to the Standards
Committee members to prepare for the pre-
hearing step.

Following receipt of the
written response from
the Subject Member
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7. HOLD A PRE-HEARING FOR THE
STANDARDS COMMITTEE MEMBERS TO:
_ _ o 3 weeks before the
(i) Decide whether any of the findings of fact | scheduled Standards

in the investigation report are in dispute. Committee meeting to
N _ allow the next step to be
(if) If so, how relevant they are likely to be at | progressed.

the hearing.

(i) Consider any additional evidence it
considers is required at the hearing.

(iv) ldentify any witnesses it thinks it would
want to hear from.

(v) Decide if witnesses which the Subject
Member or Investigator may want to call
are relevant bearing in mind the nature of
the issue and the need for proportionality.

(vi) Consider, on the advice of the
appropriate officer, whether there are any
parts of the hearing that are likely to be
held in private on the grounds that they
contain ‘exempt’ material though the final
decision will rest with the Standards
Committee on the day.

(vii) Identify any potential conflicts of interest,
for example any close associations with
the people involved or potential
witnesses.

(vii) To include a Briefing on the Hearing
Procedures.
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AGENDA
Part A Report

Part B Report (include the Investigators
Report)

8. PRE-HEARING ACTIONS
Once the pre-hearing has been held the | At least two weeks
Monitoring Officer should write to everyone | before the hearing.
involved in the complaint.
To confirm:
@ The date, time and place for the
hearing
(i) Whether the Subject Member or
Investigator will be represented at
the hearing
(iii) Those witnesses, if any, who will
be asked to give evidence and
outline the proposed procedure for
the hearing.
9. PUBLISH THE STANDARDS COMMITTEE | At least 5 clear working

days before the meeting.
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ANNEX G

HEARING PROCEDURE
(revised and approved April 2024)

STANDARDS COMMITTEE &
TOWN & PARISH COUNCILS’ STANDARDS SUB-COMMITTEE

This procedure supplements Section 7.1.2 of the Council’'s Complaints Procedure and a copy
will be provided to the both the Complainant and the Member the subject of the Complaint
(“Councillor™).

All Hearings will be held in Public unless the relevant paragraph of Schedule 12A of the Local
Government Act 1972 applies, however the public interest test must be considered and
therefore it would only be in exceptional circumstances that the hearing will be held in Private.
The Council’s Monitoring Officer will provide the relevant advice.

Where District Councillors were required to make a decision in respect of a hearing, they have
due regard to, and take into account any views expressed by Town and Parish Councillors in
reaching their decision.

Ite
No. Procedure
1 Quorum

1.1. Three Members must be present throughout the hearing to form a quorum.

1.2.  Where the complaint refers to a Town or Parish Councillor a non-voting Town and
Parish representative of the Town and Parish Councils’ Standards Sub-Committee
must be present.

1.3.  The Committee or Sub-Committee shall nominate the Chairman for the meeting in
accordance with the terms of reference of the relevant Committee.
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Opening

2.1 The Chairman explains that:

(i)

(ii)

(iii)

(iv)

v)

(vi)

The hearing has been convened in accordance with the Council’'s Complaints
Procedure and that an investigation has been conducted, the outcome of which
is that it is considered there is evidence of a failure to comply with the Members’
Code of Conduct.

The Parties have been aware of the content of the Investigator's Report and this
has been circulated to all Members of the Committee.

The Monitoring Officer has referred the matter for a hearing either because upon
conclusion of the investigation, informal resolution has not been successful or it
is not appropriate to do so, for the reasons given within the Committee Report.

Purpose of the Hearing is to consider the Investigators Report, the evidence in
support and representations from the Parties. The process of the hearing is
inquisitorial, and not adversarial. Any witnesses in attendance should not be
made to feel uncomfortable or that their integrity is being questioned. The
purpose of the hearing is to establish the facts. Cross-examination of the
Investigating Officer, the Councillor and witnesses is not permitted, all questions
should be made through the Chair.

Evidence before the Committee may be given orally or by written statement. At
any stage during the proceedings the Committee can request the attendance, in
person or joining remotely, of any person making a written statement or any
other person they consider will be able to assist them, but the Committee has no
power to require the attendance of any person.

The Standards Committee will make its decision on the balance of probability,
based on the evidence before it during the hearing.

(vii) If the Committee or Sub-Committee depart from the recommendation from either

the Investigating Officer and/or Monitoring Officer detailed reasons are required
and published in the Decision Notice.

2.2 The Chairman asks all present to introduce themselves.
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3 The Complaint

3.1 The Investigating Officer or Monitoring Officer shall be invited to present their report
including:
(i) any documentary evidence or other material;
(i) call such witnesses as considered necessary; and
(i) make representations to substantiate the conclusion that the Councillor has
failed to comply with the Code of Conduct

This report and documentary evidence must be based on the complaint made to the
Council — no new points will be allowed.

Itis only under 3.1 (ii) that the Complainant will take part in the hearing.
3.2 The Councillor (or their representative) may question:

() the Investigating Officer upon the content of their report and/or;
(i) any witnesses called by the Investigating Officer.

This is the Councillor's opportunity to ask questions rising from the Investigators
report and not to make a statement.

3.3 Members of the Committee or Sub-Committee may question:

() the Investigating Officer upon the content of their report and/or
(iany witnesses called by the Investigating Officer.

This is the Committee or Sub-Committees’ opportunity to ask questions rising from
the Investigators report and not to make statements.
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4 The Councillor’'s Case
4.1 The Councillor (or their representative) may:
(i) present their case;
(i) call any witnesses as required by the Councillor or their representative and
(i) make representations as why they consider that they did not fail to comply with
the Code of Conduct.
4.2  The Investigating Officer may question the Councillor and/or any witnesses.
4.3 Members of the Committee or Sub-Committee may question the Member and/or any
witnesses.
In all instances, only questions will be permitted relating to the allegation and the
Councillor’'s case and no statements should be made.
5 Summing Up
5.1 The Investigating Officer may sum up the Complaint.
5.2 The Councillor (or their representative) may sum up their case.
6 Decision

6.1 Members of the Committee or Sub-Committee will deliberate in private to consider
the complaint (if required, in consultation (*) with the Independent Person) prior to
reaching a decision.

(*) Note any consultation with the Independent Person must be undertaken in
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6.2

6.3

6.4

6.5

6.6

6.7

6.8

the open session so all parties can hear their views.

Upon the Committee or Sub-Committee’s return the Chairman will announce the
Committee or Sub-Committee’s decision in the following terms:-

(i) The Councillor has failed to comply with the Code of Conduct; or
(i) The Councillor has not failed to comply with the Code of Conduct

The Committee or Sub-Committee will give detailed reasons for their decision, which
will be included within the published Decision Notice.

If the Committee or Sub-Committee decides that the Councillor has failed to comply
with the Code of Conduct they will then consider any representations from the
Investigator and/or the Councillor as to:

(i) The appropriate sanction, as set out in Section 8 of the Complaints Procedure.
(ilBased on relevance to the breach, being proportionate and necessary to promote
and maintain high standards of conduct.

The Committee or Sub-Committee is required by law to do so in consultation (*) with
the Independent Person. (*) Note any consultation with the Independent Person must
be undertaken in the open session so all parties can hear their views.

The Committee or Sub-Committee will then deliberate in private to consider what
action, if any, should be taken.

On the Committee or Sub-Committee’s return the Chairman will announce the
Committee or Sub-Committee’s decision as to what actions they resolve to take (in
relation to a Town or Parish Councillor a recommendation to their Council).

The Committee or Sub-Committee will consider whether it should make any specific
recommendations to the Council or in relation to a Town or Parish Councillor to their
Council with a view to promoting and maintaining high standards of conduct among
Members.

The Chairman will confirm that a full written Decision Notice shall be issued within 7
working days following the hearing and that the Committee or Sub-Committee’s
findings will be published on the Council’'s website and reported to the next full Council.
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TENDRING DISTRICT COUNCIL
MONITORING OFFICER PROTOCOL

This Protocol relates to the discharge of the Monitoring Officer functions in relation to the assessment
of an allegation that a Member of the District, Town or Parish Council has failed to comply with the
Council’'s Members’ Code of Conduct.

1. Overarching Principles:

(@)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

The Monitoring Officer is a statutory appointment under s.5 of the Local Government
and Housing Act 1989.

This Protocol has been produced in light of the provisions of the Localism Act 2011
and associated regulations and will be kept under review and amended where
necessary.

The Monitoring Officer will discharge their statutory responsibilities with a positive
determination contributing to promotion and maintenance of high standards of conduct,
in a manner that enhances the overall reputation of the Council, in particular:

Complying with the law (including any relevant Codes of Conduct);

Complying with any general Guidance issued including consideration of Best Practice;
Complying with the procedures adopted by the Standards Committee following such
guidance;

Complying with the Council’s Constitution and standing orders; and

Acting impartially in the interests of fair and natural justice.

The Monitoring Officer must establish and maintain a Register of Interests of Members
and co-opted Members of the Authority.

The Monitoring Officer is employed by Tendring District Council and owes their primary
responsibility to the Authority rather than to any individual Member or group of
Members. Accordingly, when they are of the opinion that providing advice to a
Member or group of Members on a matter is incompatible with their role as adviser to
the Authority, or any action which they may have to take on behalf of the Authority,
they may decline to provide such advice, but may at their discretion, secure that such
advice is provided from an independent source at the expense of the Authority.

Where the advice or recommendation of the Monitoring Officer is departed from by the
Standards Committee or Sub-Committee, in accordance with administrative law, full
reasons will be provided by the relevant Committee in making its decision.

This Protocol operates in conjunction with the terms of reference of the Standards
Committee, Sub-Committee, the Complaints Procedure and Independent Person’s
Protocol.

The Monitoring Officer is the principal adviser to the Standards Committee and Sub-
Committee. Additional advice and support is provided by Officers within the Legal and
Demoaocratic Services teams.
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(i)

()

(k)

()

(m)

(n)

The Monitoring Officer is not the legal adviser for or to Town and Parish Councils and
the role only extends in relation to the promotion and maintenance of high standards of
conduct at these Authorities.

The Monitoring Officer will act on complaints received and throughout the process in
accordance with the Complaints Procedure. Under Section 4.1 of that Procedure the
Monitoring Officer will review every complaint received and, before taking a decision,
may consult with one of the Independent Persons as to whether the complaint:

@ Merits no further action;
(i) Merits early formal resolution or mediation; or
(iii) Merits further investigation.

A formal Decision Notice of that decision will be prepared and circulated to the
interested parties.

There is no right of appeal for the complainant or for the Member against a decision of
the Monitoring Officer or the Standards Committee though a complaint can be made to
the Local Government and Social Care Ombudsman.

In circumstances where either the Monitoring Officer or one of the Officers has made a
complaint, witnessed the breach or previously assisted with the complaint, internal
procedures will be implemented to ensure a conflict of interest does not exist. These
procedures will consist of maintaining an information barrier and restricted access to
the matter in consideration; this is referred to as “conflicted out”.

In practical terms, in these circumstances, the Monitoring Officer or Officer will take no
part in the process unless called upon either as the complainant or as a witness.

In instances (exceptional circumstances) where the Monitoring Officer decides to refer
a complaint to the Standards Committee or Sub-Committee for initial assessment or
further investigation, in accordance with the Complaints Procedure (see flowchart), any
approved information as is readily available, which would assist the Standards
Committee or Sub-Committee in its function of considering the allegation will be
attached to their Report.

In providing information, in any manner at any stage in the process, the Monitoring
Officer must satisfy that they have the legal power to do so and the requirements of the
Data Protection Act 2018, the UK General Data Protection Regulation (GDPR) and
Freedom of Information Act 2000 have been considered, as reflected in the Council's
Constitution.

It is recognised that, where a complaint is referred for investigation, this may not be
personally conducted by the Monitoring Officer. The investigator instructed will be
suitably qualified with the requisite experience and may include another senior officer
of the Council, a senior officer of another Authority or an appropriately experienced
consultant, ensuring that independence and impartiality is maintained. Wherever
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possible and if appropriate to do so, the Monitoring Officer will seek external resources
from outside of the County of Essex.

Receipt of Allegations:

(@)

(b)

If the allegation or complaint does not refer to the Code of Conduct the matter will not
be considered under the Localism Act or associated specific Complaints Procedure.
The Monitoring Officer will treat this as a general complaint and forward it to be dealt
with under the Council’s general formal complaints process, as appropriate.

The Monitoring Officer will keep the complaint file and associated papers in
accordance with the Retention and Destruction Policy.

Consultation with the Independent Persons:

(@)

(b)

(c)

The Monitoring Officer and supporting Officers will facilitate the contact with
Independent Persons for the purposes of discussions with the Member subject of the
complaint, the Complainant and the Monitoring Officer. Direct contact without the
Monitoring Officer’'s knowledge is not permitted and the Monitoring Officer should be
notified immediately by the Independent Person if direct contact is attempted by the
parties.

The Monitoring Officer will allocate roles for the Independent Persons in accordance
with their Protocol and each party will be notified who the relevant Independent Person
is and that they will be in contact shortly.

The Monitoring Officer does not have to agree with the Independent Person but if a
different view is taken the Monitoring Officer will consult with another Independent
Person in the first instance, before making a final decision.

Standards Committee and Sub-Committee:

(@)

(b)

(c)

(d)

The Monitoring Officer, in consultation with the relevant Chairman of the Standards
Committee or Sub-Committee will decide on the type of attendance permitted for an
Independent Person when considering complaints.

All meetings of the Standards Committee or Sub-Committee are considered to be open
to the public and press unless (c) and (d) below apply.

The Monitoring Officer will advise the Standards Committee or Sub-Committee when to
go into private session and exclude public access to the meeting in accordance with
the Access to Information Procedure Rules, as set out in the Council’'s Constitution.

In accordance with Access to Information Procedure Rules, if the Monitoring Officer or
Deputy Monitoring Officer, in the Monitoring Officer's absence, considers it appropriate,
the Council may exclude access by the public to reports which in his or her opinion
relate to items during which, in accordance with the meeting at which those reports are
to be discussed is likely not to be open to the public. Such reports will be marked “Not
for publication” together with the category of information likely to be disclosed.
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(e) Any decision departing from the Monitoring Officer's recommendation or advice will be
supported with full reasons and recorded within the public part of the minutes for the
meeting.
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TENDRING DISTRICT COUNCIL
INDEPENDENT PERSON PROTOCOL

This Protocol sets out the expected conduct of Tendring District Council’s Independent Persons (IP)
when carrying out their consultation functions in relation to an allegation that a Member, or co-opted
Member, of the District Council, or a Member, or co-opted Member, of a Town or Parish Council
within the District, has failed to comply with the relevant Council’'s Code of Conduct.

Principles

1. The role of the IP is set down in legislation (section 28 of the Localism Act 2011).
Arrangements put in place by the Council must include provision for the appointment by the
authority of at least one independent person, whose views are to be sought, and taken into
account, by the authority before it makes its decision on an allegation that it has decided to
investigate, and in any other such circumstances it considers appropriate.

2. The purpose of the IP role is to enable the public to have confidence in how the District
Council deals with allegations of misconduct and to promote and maintain high ethical
standards of conduct for members, ensuring they are adequately trained and understand the
Code of Conduct.

3. This Protocol applies to all IPs equally and complements the Monitoring Officer Protocol. If
the Council is in a position where less than two IPs are appointed due to a vacancy, this
Protocol still applies in its entirety, so long as one IP is in place (as required by the legislation)

4. The Protocol has been prepared in light of the provisions of the Localism Act 2011 and
associated regulations and will be kept under review and amended where necessary.

5. In carrying out the role, the IP will ensure that they:
(@) Act in accordance with —

(1) any relevant legislation or guidance and the respective Council's Members’
Code of Conduct in force at that time; and

(i) the agreed processes/procedures approved by the District Council’s Standards
Committee and Constitution;

(b) Act impatrtially at all times, without political bias or prejudice and in accordance with the
rules of natural justice;

(© Maintain confidentiality at all times; and

(d) Conduct themselves in accordance with the principles of high standards of conduct
expected when acting in public life.

6. The IP role is consultative at various stages of the process, in accordance with the Complaints
Procedure and the Monitoring Officer's (MO) role is to give advice to the Standards Committee
or Sub-Committee.

(Grey)

(March 2016) Part 6.54



Part 6

CODES AND PROTOCOLS

10.

11.

12.

13.

14,

15.

16.

17.

18.

19.

The IP is not a member of the Council’'s Standards Committee or Sub-Committee but is able to
attend meetings of the Committee, as a member of the public. The Committee or Sub-
Committee may invite comments from the IP on any reports before them, at the discretion of
the Chairman.

If the Standards Committee or Sub-Committee invites the IP to attend any meeting, the IP
does not have any voting rights when doing so.

The outcome of any prior consultation with the IP undertaken by the MO will be included within
any written report presented to the Standards Committee or Sub-Committee for their
consideration. The IP’s views must be sought before a decision is made after a complaint has
been investigated. This will be undertaken by the MO in the first instance, but in some
circumstances, it may be appropriate for the Committee or Sub-Committee to do this directly.

Whilst conducting hearings, if the Standards Committee or Sub-Committee meetings are
adjourned for members’ deliberations, an IP may be invited into these deliberations and invited
to comment.

The MO will consult the IP on complaints received in accordance with the Council’'s procedure
and requests for dispensations received in accordance with the Localism Act 2011.

Whilst the MO will have regard to the views expressed by the IP, they are not bound to accept
their views on the matter.

When deciding on how to progress with a complaint, the MO and IP should consider the
conduct complaints assessment criteria contained within the procedure.

The IP should inform the MO if they feel there are circumstances which would suggest that
they had a conflict of interest e.g. being a friend of either the complainant or Member
concerned; or have previously been involved with the matter.

If both of the IPs are conflicted out from dealing with the issue, the MO will consider making a
request to use the services of an IP from another principal authority.

All contact with the IP should be made through the MO and should the IP be contacted directly
by a complainant or Member, they should inform the MO immediately.

In terms of confidentiality, the IP must not discuss any matters about a complaint, either past
or present, with the media or any other third party without appropriate advice having been
taken.

The IP must provide the MO with appropriate methods of contact e.g. email and telephone
numbers, and must make themselves available at all reasonable times.

On those occasions when the IP knows that they will not be contactable, they must inform the
MO with as much reasonable notice as possible.
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20.

21.

22.

23.

24,

25.

The IP should be prepared to give the Standards Committee or Sub-Committee, through the
written report, an independent view on the complaint and the merit of the evidence put forward
as required to assist the Committee in coming to a decision on the matter.

When discussing the complaint with the complainant or the Member subject of the complaint,
the IPs role is not to give views on the merits of the complaint or the evidence in support but to
give advice and reassurance on the process.

In each complaint, when necessary;
(@) one IP will be selected by the MO for initial consultation and if required, available to the
Standards Committee or Sub-Committee for consultation as part of the Complaints

Procedure and in accordance with the Localism Act 2011; and

(b) if requested by a party, the other IP will be made available to the Complainant or to the
Member subject of the complaint — see paragraph 20 above.

The MO will allocate the roles between the IPs on a case by case basis. Should less than 2
IPs be appointed at any time, so long as 1 IP is in place the IP will be expected to be available
for the respective parties set out in 22 (a & b).

The MO will ensure that the IPs are kept up to date with changes in legislation, national
guidance or good practice.

The MO will update the IPs on progress of the cases on a bi-monthly basis.
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PROTOCOL ON MEMBER & OFFICER RELATIONS

INTRODUCTION:

The success of the Council is greatly dependent upon the positive nature of the working relationship
between Members and Officers. Mutual trust and respect between both Members and Officers is
essential to good local government.

The purpose of this protocol is to provide a guide to good working relationships between Members
and Officers, defining their respective roles and outlining the principles that underpin their relationship.

The protocol also builds on the respective Codes of Conduct for both Members and Officers and
through this promotes the maintenance of integrity, both real and perceived, of the Council as well as
very high standards of personal conduct.

1. THE ROLES OF MEMBERS AND OFFICERS:

1.1 In fulfilling their roles, the elected Members and Officers are both jointly responsible
for:

(@ acting honestly, with integrity and in the public interest; and
(b) open and transparent objective decision making;

1.2 In addition, as set out in Article 2 of the Council’'s Constitution, the elected Members’
role is to:

(a) Collectively be the ultimate policy-makers and carry out a number of strategic
and corporate management functions;

(b) Represent their communities and bring their views into the Council’'s decision-
making process, i.e. become an advocate for their communities;

(c) Effectively represent the interests of their ward and of individual residents;

(d) Respond to residents’ enquiries and representations, fairly and impartially and
assist in the resolution of concerns and grievances;

(e) Be involved in decision-making for the people of the District as a whole;

() Be available to represent the Council on other bodies; and
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(9) Contribute to the governance and effective management of the Council's
business at meetings of the Council, Cabinet and other Committees and Sub-
Committees, maintaining the highest standards of conduct and ethics.

In addition, the Officers are responsible for:

@) providing professional and technical advice that Members must have before
them when formulating policy and when taking decisions;

(b) lawfully implementing Members’ decisions;
(c) day-to-day administration, including staffing matters;

(d) taking managerial and operational decisions in accordance with the Council’s
Scheme of Delegation;

(e) the provision of information regarding Council services; and

() undertaking public consultation.

2. WORKING RELATIONSHIPS — UNDERPINNING PRINCIPLES:

To be followed by both Members and Officers in fulfilling their duties:

Mutual respect and courtesy between Officers and Members;
An awareness of each other’s responsibilities and duties;

No inappropriate criticism, intimidating behaviour or the creation of a threatening work
environment of any kind from either Members or Officers;

Any appropriate challenges are to be conducted in a professional and respectful manner;
Equal treatment, regardless of personal or political opinion (actual or perceived);
An adherence to the law and the lawful instructions and advice of others; and

An avoidance of close personal familiarity.

The above principles are designed to foster the good working relationships between Officers
and Members that are essential to effective decision making and the delivery of services.
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Alleged breaches of the Members’ Code of Conduct are dealt with through the Council’s
Standards Committee and in relation to the Officer Code, by the Head of Paid Service, in
accordance with the Council’s Human Resources Policies and Procedures.

If an Officer is concerned about the conduct of a Member, they should report this to their
senior manager, who will notify both the Head of Paid Service and the Monitoring Officer.
These concerns could include public criticism of an Officer by a Member or unreasonable,
frivolous or vexatious requests for information.

OFFICER APPOINTMENTS, PERFORMANCE AND POLITICAL NEUTRALITY:

3.1

3.2

3.3

3.4

3.5

3.6

3.6.1

The appointment of the Chief Executive (Head of Paid Service), the Monitoring Officer,
the Chief Financial Officer, the Corporate Directors, Assistant Directors and Heads of
Service will be made in accordance with the Officer Employment Procedure Rules. All
other appointments are made at the appropriate Officer level.

The Main Functions and Areas of Responsibility of Officers are set out in Article 12
of the Council’'s Constitution. The position of the Chief Executive (Head of Paid
Service) is to have overall corporate management and operational responsibility
(including overall management responsibility for all officers).

Staffing matters (including discipline, training, setting and monitoring targets) are dealt
with by the relevant managers, although the relevant Portfolio Holders/Cabinet
Members will agree to targets in the case of the Chief Executive. All other targets are
set at Officer level.

Members wishing to comment on an individual Officer's performance and/or
deficiencies are usually expected to raise the matter with the relevant Corporate
Director in the first instance. Thereafter to the Chief Executive if unresolved.

Officers are politically neutral, serve the whole Council and must avoid being identified
with any political group. In order to safeguard this neutrality, Officers must avoid
involvement in party political matters, such as campaigns in the political arena. This
assumes particular significance in the run up to Elections. In their lives outside work,
all politically restricted posts, which includes the Chief Executive, the Corporate
Directors, Assistant Directors and many Senior Officers are prevented from active
political involvement.

OFFICER ATTENDANCE AND ADVICE TO PARTY GROUPS
The political parties represented on the Council hold regular group meetings. Officers

do not usually advise at these meetings, but may be invited to give information. All
invitations should be routed through the Chief Executive.
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3.6.2 There is statutory recognition for party groups and it is common practice for such
groups to give preliminary consideration to matters of Council business in advance of
such items being considered by the relevant Council decision-making body. The
support provided by Officers can take many forms, ranging from a briefing meeting with
a Cabinet Member, Chairman or spokesperson (either jointly or individually) prior to a
meeting, to a presentation to a full party group meeting. Whilst in practice such Officer
support is likely to be most in demand from whichever party group is for the time being
in control of the Council, such support is available to all party groups.

3.6.3

The parameters for support to party groups and individuals must be clearly understood,
and to assist in this the following applies:-

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

The Chief Executive will inform all party groups of the facility for an Officer to
attend a party group meeting for a specific purpose and will decide, on request,
which Officer may attend.

Support must not extend beyond providing information and advice in relation to
Council business. Officers must not be involved in advising on matters of party
business and should not, therefore, be present at group meetings when such
matters are being discussed.

Party group meetings are not empowered to make decisions on behalf of the
Council and therefore any conclusions reached at group meetings do not rank
as a Council decision and cannot be interpreted or acted upon as such.

Advice provided to party groups on an issue does not act as a substitute for
providing all the necessary information and advice to Members at meetings
when that issue is being considered.

The attendance of Officers at a party group meeting does not confer any official
standing to that meeting.

Special care will be exercised when non-Members are in attendance at a group
meeting.

The provisions of the Code of Conduct do not apply to non-Members and
therefore the nature of advice, guidance and information given by
Officers may not be the same as that given to a Members-only meeting.

Officers must respect the confidentiality of discussions at party group meetings
and must not relay the content of these discussions to any other party group.
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DECISION MAKING — PROVIDING AND CONSIDERING ADVICE

4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

Decision-making by local authorities is closely regulated by law. The taking of a
decision by the wrong person/body or in the wrong way can invalidate the decision
from the beginning or leave it vulnerable to being challenged and overturned by a
court.

In the event of challenge, attention may also be focussed on the information,
professional advice and options made available to the decision-making body or
individual prior to that decision being made. Reports and/or other papers placed
before decision-making bodies or individuals must therefore contain the relevant facts,
correct and complete professional advice and alternative options that may be open to
the Council. Officers have the duty to ensure that all of the information on an issue for
decision by Members is available, subject to the provisions in this protocol and the
Constitution on access to information.

The Officers are responsible for providing those reports and/or papers, and the
Monitoring Officer and Chief Financial Officer are required to ensure that their proper
advice is placed before decision-makers.

Officers preparing reports for consideration by Council or its Committees do so in the
best interests of the Council and not to promote the viewpoint of a particular Member
or group of Members.

Reports to Cabinet are drafted by Officers but submitted in the name of the relevant
Cabinet Member and will be prepared with their input. Members must recognise that
Officers drafting reports on behalf of the Cabinet, delivering the administration’s
policies, must include all the relevant information, various options and highlighting
financial considerations and legal powers, ensuring informed decisions are made, as a
whole through the Head of Paid Service.

Officers have a duty to give advice to the Council and its Members using their
professional technical knowledge and experience. This will be provided within the
report and/or papers and at the meeting, if required.

Members are entitled to expect Officer attendance at meetings at an appropriate level
of expertise to ensure adequate knowledge and advice on the subject matter under
discussion. Officers in attendance at meetings will always be fully briefed as far as is
practical on the issues under discussion on an Agenda.

Such advice is given in good faith and will be in line with and reflect legislation, good
practice, Council procedures, experience, professional and technical knowledge, and
the Council’s formally adopted policies.
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4.9

4.10

411

4.12

Members are entitled to expect clear, concise and unambiguous information from
Officers at all times to assist them in the decision making process. An Officer’s advice
must be given in accordance with the Council's instructions through the decision
making and review process set out in the Council's Constitution and should be taken
into account by Members when considering an action or making a decision.

Officers are also expected to faithfully and conscientiously implement the lawful
decisions of Councillors and properly take decisions delegated to them.

Officers and Members must ensure that the Council's responsibilities regarding
notification of and publication of decisions are complied with, as set out in the Access
to Information Rules of Procedure in Part 5 of the Council’s Constitution.

In addition to legal challenges and implications, failure to follow the decision making
principles may amount to breaches of both the Members’ and Officers’ Code of
Conduct and lead respectively to action under the Standards Framework or to
disciplinary proceedings.

ACCESS TO INFORMATION

5.1

52

5.3

Both Members and Officers must adhere to the Access to Information provisions
concerning all information, including confidential information set out in Part 5 of the
Council’'s Constitution.

Disclosure of confidential information by either a Member or Officer will constitute a
breach of their relevant Code of Conduct and the appropriate action will be taken. In
addition, the Council could be exposed to a damages or compensation claim as a
result of the disclosure.

Members are entitled to receive information from Officers in a timely manner to
reasonable requests for the purposes of undertaking their role as Ward Councillors,
decision makers and performing functions, such as overview and scrutiny (this is
referred to as the common law ‘need to know’ principle). Under common law
principles councillors have the right to access information held by their authority where
it is reasonably necessary to enable the Member to properly perform their duties as a
councillor.

However, if the Member’'s motive for seeing documents is indirect, improper or ulterior
this may be raised as a bar to their entittement. Members are not, therefore, allowed to
go off on a ‘fishing expedition’ through their council’s documents. If a councillor is a
member of a particular committee or sub-committee, then they have the right to inspect
documents relating to the business of that committee or sub-committee. If not a
member of that committee or sub-committee, the councillor would have to show good
cause why sight of them is necessary to perform their duties (See R v. Clerk to
Lancashire Police Committee ex parte Hook [1980] Q.B. 603).
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In such instances, the Chief Executive, Management Team, Section 151 or Monitoring
Officers may request a Member to demonstrate their ‘need to know'.

SCRUTINY

The rules and procedures governing Officer and Member responsibilities in support of the
Council’s overview and scrutiny function are set out in Part 5 of the Constitution.

WORKING WITH THE MEDIA

7.1

7.2

7.3

7.4

Information provided to the media is governed by the Local Government Act 1986 and
the Code of Practice on Local Authority Publicity. In particular:

Information should be:-

¢ Obijective, factual and informative
¢ Non-party political or designed to affect public support for a political party

The functions of the Council are discharged corporately and it is not, therefore,
appropriate for public resources to be used to promote the views of individual
Members. This does not preclude, in the interests of public accountability, publicity of
the views of individual Members when they are representing the Council.

Press releases containing comments by individual Members are similarly acceptable
practice. The Communications Manager will provide the press with factual information
but comment will only be provided by Officers with the prior consent of the Chief
Executive and/or the relevant Portfolio Holder/Cabinet Member or the relevant
Committee Chairman.

The principle that the Council cannot use public resources at any time to promote the
views or policies of a particular party is heightened during election periods. During
the period just before elections there are restrictions on local authority publicity and
rules concerning media reporting of the election campaign, the so-called “purdah”
period, is defined as beginning with the last date for publication of notice of the
election. Prior to this period, guidance will be issued to both Members and Officers
setting out the Council's own version of the convention in the period leading up to the
elections.
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District Council

Part 6 — Planning Probity Protocol
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Planning enforcement

INTRODUCTION

This Planning in Probity Protocol (“Protocol”) has been prepared using the advice in the Local
Government Association’s revised guidance note on good planning practice for Members and
Officers dealing with planning matters — Probity in Planning: the Role of Councillors and
Officers (December 2019).

The aim of this Protocol: To ensure that in the planning process there are no grounds for
suggesting that a decision has been biased, partial or not well founded in any way.

The key purpose of planning: “the purpose of the planning system is to contribute to the
achievement of sustainable development” (para 7 of the National Planning Policy Framework
(NPPF). Planning matters have a significant impact on our lives and the area where we live,
work or play. Consequently, planning attracts a great deal of public and media interest. It is
important that the system operates, and is seen to be operated, in an honest, open and
transparent manner.
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1.4 Your role as a Member of the Planning Committee: To make planning decisions openly,
impartially, with sound judgement and for justifiable planning reasons.

15 When the Protocol applies: This Protocol applies to Members at all times they are involved
in the planning process. This includes, where applicable, when part of decision-making
meetings of the Council, exercising the functions of the planning authority or when involved on
less formal occasions, such as meetings with Officers or the public and consultative meetings.
It applies as equally to planning enforcement matters or site-specific policy issues as it does to
planning applications. If you have any doubts about the application of this Protocol to your
own circumstances you should seek advice early, and preferably well before any action is
taken, site visits undertaken or formal committee meeting takes place, from the Monitoring
Officer.

1.6 In this Protocol when the term “Councillor” or “Member” is used it means that the advice is
applicable to all Members of the Council. The term “Planning Committee Member’” means a
Member or a substitute Member of the Council’'s Planning Committee.

1.7 Relationship to the Members' Code of Conduct: Members are reminded that the Planning
Probity Protocol is designed primarily for Members of the Council's Planning Committees and
Members who, for whatever reason, find themselves involved in the planning process. Whilst
the Protocol interprets the Members’ Code of Conduct with respect to planning matters, it is
subordinate to the Members’ Code of Conduct and in the event of any inconsistencies arising
between this Protocol and the Members’ Code of Conduct, the Members’ Code of Conduct
shall prevail.

2 GENERAL ROLE AND CONDUCT OF MEMBERS AND OFFICERS
Introduction:

The Council has adopted a Protocol on Member and Officer Relations, which is contained within the
Constitution in Part 6. The success of the Council is greatly dependent upon the positive nature of
the working relationship between Members and Officers. Mutual trust and respect between both
Members and Officers are essential to good local government.

The purpose of the Protocol on Member and Officer Relations is to provide a guide to good
working relationships between Members and Officers, defining their respective roles and outlining the
principles that underpin their relationship.

The protocol also builds on the respective Codes of Conduct for both Members and Officers and
through this promotes the maintenance of integrity, both real and perceived, of the Council as well as
very high standards of personal conduct.

The Underpinning Principles of working relationships are set out below and to be followed by both
Members and Officers in fulfilling their duties:
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e Mutual respect and courtesy between Officers and Members;
¢ An awareness of each other’s responsibilities and duties;

¢ No inappropriate criticism, intimidating behaviour, or the creation of a threatening work
environment of any kind from either Members or Officers;

e Any appropriate challenges are to be conducted in a professional and respectful manner;
o Equal treatment, regardless of personal or political opinion (actual or perceived);
¢ An adherence to the law and the lawful instructions and advice of others; and

e An avoidance of close personal familiarity.

The above principles are designed to foster the good working relationships between Officers and
Members that are essential to effective decision making and the delivery of services.

OFFICERS:

2.1

2.2

2.3

2.4

The function of Officers is to support and facilitate the Councillors in their work and to ensure
that robust and lawful decisions are made. Planning decisions must be made in accordance
with the Local Plan and other material planning considerations (section 70(2) of the Town and
Country Planning Act 1990 and Section 38(6) of the Planning and Compulsory Purchase Act
2004).

The Director of Planning & Communities makes decisions on the majority of planning
applications under delegated powers and makes recommendations on more significant and
contentious applications and other planning matters for decision by the Planning Committee.

Planning Officers will provide professional advice and must provide Planning Committee
Members with an Officer's recommendation on whether or not planning permission should be
granted, based on the Planning Officer's assessment.

In considering applications and in advising members of the public on planning policy, the
determination of planning applications, enforcement and other planning matters, Officers
must:-

o act fairly and openly and avoid any actions that would give rise to an impression of bias;

. avoid inappropriate social contact with applicants and their agents, objectors and other
interested parties;

o approach each planning application or issue with an open mind, avoiding preconceived
ideas;
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o carefully weigh up all relevant planning issues before making a decision;

o make decisions and recommendations purely on planning grounds having regard to the
Local Plan and other material considerations;

o give professional, objective and consistent advice; and,

o carry out the decisions of the Committee insofar as they relate to the completion of any
legal agreement, or instigation or defence of proceedings.

PLANNING COMMITTEE MEMBERS:

2.5

2.6

2.7

3.1

3.2

In return Planning Committee Members must adhere to paragraph 1.2 of the Members’ Code
of Conduct and treat local authority employees (officers) and representatives of partner
organisations and those volunteering for the Council with respect and respect for the role they

play.

The Code of Conduct states “Respect means politeness and courtesy in behaviour, speech,
and in the written word. Debate and having different views are all part of a healthy democracy.
As a councillor, you can express, challenge, criticise and disagree with views, ideas, opinions
and policies in a robust but civil manner. You should not, however, subject individuals, groups
of people or organisations to personal attack”.

The relationship between officers and members during the Planning Committee meeting
should be based on mutual respect and courtesy, recognising that Officers are in attendance
to assist Planning Committee Members answering questions, to enable them to make their
decision. Officers are not in attendance to be cross examined or subject to inappropriate
criticism.

RELATIONSHIPS TO MEMBERS’ CODE OF CONDUCT

The rules contained in the Members’ Code of Conduct must always be complied with first.
These are both the rules on Disclosable Pecuniary Interests (DPIs) and any other interests
identified by the Council, and the general rules and obligations giving effect to the Seven
Principles of Public Life: Selflessness, Integrity, Objectivity, Accountability, Openness,
Honesty and Leadership.

Do then apply the rules in this Protocol, which seek to explain and supplement the Members’
Code of Conduct and the law on decision making for the purposes of planning control. If you
do not abide by this Protocol, you may:

e put the Council at risk of proceedings on the legality of the related decisions or
maladministration;

¢ undermine the integrity of such important decision making and reduce public trust and
confidence; or
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3.3

3.4

3.5

3.6

e put yourself at risk of being named in a report made to the Council or, if the failure is also
likely to be a breach of the interest provisions of the Localism Act 2011, a complaint being
made to the Police to consider criminal proceedings.

DECLARATIONS OF INTERESTS & IMPACT ON PARTICIPATION

The Council's Members’ Code of Conduct sets out requirements for Members on declaring
Disclosable Pecuniary Interests, Other Registerable Interests and Non-Registerable Interests
and the consequences on patrticipation of having such an interest. These must be followed
scrupulously, and Members should review their situation regularly and ensure they understand
their requirements under the Code of Conduct with regards to the provisions on Interests. Not
only should impropriety be avoided but also any appearance or grounds for suspicion of
improper conduct.

A Planning Committee Member with a Disclosable Pecuniary Interest (as described in
Appendix B to the Members’ Code of Conduct), in respect of a particular planning matter must
declare it and take no part in the discussion or the determination of the proposal. He or she
should leave the room before the item is considered. Failure to do so could result in a criminal
offence being committed.

The responsibility for this rests with each Planning Committee Member, who should
understand if they have an Interest before the Planning Committee meeting takes place.
Advice can be obtained in advance from the Monitoring Officer or their Deputy if required, in
advance of a Planning Committee meeting. Ideally advice should be requested in good time,
and not just before the start of the Committee meeting, as it may not be possible to provide a
response immediately before the meeting is due to start . It is considered unsatisfactory if a
Planning Committee Member asks for guidance in the course of a debate.

Do disclose the existence of the Interest providing a full explanation of its nature and
impact; and

Do take into account when approaching a decision that the principle of Integrity (one
of the Nolan Principles in Public Life) is defined as

“Holders of public office must avoid placing themselves under any obligation to people or
organisations that might try inappropriately to influence them in their work. They should not
act or take decisions in order to gain financial or other material benefits for themselves, their
family or their friends. They must declare and resolve any interests and relationships”.

It is therefore advisable that Members:

(i) Note that you are not prevented from seeking to explain and justify a proposal in which you
may have a conflict of interest to an appropriate Officer, in person or in writing, but that
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4.1

5.1

5.2

() your role as a Councillor and/or Planning Committee Member may place additional
limitations on you in representing the proposal in which you have an interest.

(i) Notify the Monitoring Officer in writing where it is clear to you that you have a Disclosable
Pecuniary Interest, Other Registerable Interest, Non-Registerable interest or other
personal conflict of interest and note that:

¢ you should send the notification no later than submission of that application where you
can;

o the proposal will always be reported to the Planning Committee as a main item and not
dealt with by Officers under delegated powers;

e you must not get involved in the processing of the application; and

e it is advisable (but not mandatory) that you employ an agent to act on your behalf in
respect of the proposal when dealing with Officers and in public speaking at Planning
Committee.

APPLICATIONS SUBMITTED BY THE COUNCIL, MEMBERS OR OFFICERS

The Planning Committee Terms of Reference (as set out in Part 3 of the Constitution)
requires that the following Planning Applications are referred to the Planning Committee for
determination:

a) the applicant is the Council or someone acting as applicant on the Council’'s behalf
or in respect of Council owned land unless the application is recommended for
refusal; and

b) the applicant is a Member of the Council, or one of the Council’'s Senior Managers, as

determined by the individual services, and all Officers within Planning and Legal
Services and there is an Officer recommendation for approval.

MEMBER TRAINING

A Member (or designated named Substitute Member) cannot sit as a member of the
Planning Committee unless they have received specific training with regard to the
determination of planning applications (Part 4 of the Constitution - Council Procedure
Rules). This training is essential for both exercising committee functions and also complying
with this Protocol.

Being a member of the Planning Committee can be a difficult role to carry out. The Council
provides training for Councillors on the determination of planning applications at least once a
year, and this is a mandatory requirement to sit as a member of the Planning Committee
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5.3

54

5.5

6.1

6.2

(Council Procedure Rules). The Council also aims to provide more specialist training
throughout the year to update knowledge, cover specific topics, appeal decisions, new
legislation, guidance and policy, and to generally look at matters in greater depth. Current
Planning Committee Members (which includes designated named Substitute Members, see
paragraph 1.6) should attend all planning training events arranged by the Council. It is open to
all other Councillors to attend these training sessions however, where places are limited,
current Planning Committee Members and named Substitute Members of the Planning and/or
Planning Policy and Local Plan Committees will take priority.

Don’t participate in decision making at meetings dealing with planning matters if you have not
attended the mandatory planning training prescribed by the Council.

Do attend all planning training including specialised training sessions provided and arranged
by the Council under a continuing programme either because the topic has been designated
mandatory for Planning Committee Members (and designated named Substitute Members) or
to assist you in the functions of the Planning Committee. This training is designed to extend
your knowledge of planning policy, law, regulations, procedures, Codes of Practice and the
Development Plans and thus assist you in carrying out your role properly and effectively.

Organised training provides opportunities to review a sample of planning decisions as to
ensure that Planning Committee Members’ judgements have been based on proper planning
considerations.

FETTERING DISCRETION IN THE PLANNING PROCESS PREDISPOSITION,
PREDETERMINATION AND BIAS

In addition to declaring Disclosable Pecuniary interests, Other Registerable Interests and Non-
Registerable Interests, members of a Planning Committee need to avoid any appearance of
bias or of having predetermined their view at the time of making a decision on a planning
application.

The law on bias and predetermination (which is a particular form of bias) is part of the
general legal obligations on public authorities to act fairly and the existence of such can result
in an unlawful decision being made and subject to judicial review. Decision makers are
entitled to be predisposed to particular views.

PREDISPOSITION

6.3

A distinction is drawn by the Courts between a Councillor having clearly expressed an
intention to vote in a particular way before a meeting (pre-determination) and a predisposition
to an initial view. Where the Councillor is clear they have an open mind and are willing to
listen to all the material considerations presented at the Planning Committee before deciding
on how to exercise their vote, there is no predetermination.
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BIAS

6.4

Councillors should not participate in the consideration of a planning application if to do so
would give the appearance of bias (actual or perceived), and the decision may be challenged
on the grounds of bias in the High Court. The test for bias is: “Would the fair-minded
observer, knowing the background, consider that there was a real possibility of bias?”

It is not the Councillor's view of whether they are biased that is relevant but the view of the
independent observer. Perception is important and can lead a fair-minded observer to
consider that there is a real possibility of bias, they should not participate in making the
decision and should withdraw from the room (or virtual meeting where appropriate). Further,
Councillors do not have to have a personal interest in order to come within the definition of
bias. The Courts have held that it is primarily a matter for the Councillor to judge whether to
withdraw but given the scope for challenge the Councillor should always err on the side of
caution. Whilst not every application will raise the question of bias, there will be occasions
when a member of the public in possession of all facts might consider that there is a real risk
of bias. In these circumstances, the Councillor should seek advice from the Monitoring
Officer, their Deputy or a legal adviser to the Planning Committee.

PREDETERMNATION

6.5

6.6

6.7

6.8

Predetermination occurs where someone closes their mind to any other possibility
beyond that predisposition, with the effect that they are unable to apply their judgement fully
and properly to an issue requiring a decision. The leading case on local authority bias and
predetermination acknowledges the difference between Judges sitting judicially and
Councillors making decisions in a democratic environment. Given the role of Councillors,
there must be ‘clear pointers’ before predetermination is established. Where there is
predetermination, the Councillor should not participate in the consideration of a planning
application.

The courts have sought to distinguish between situations which involve predetermination or
bias on the one hand and predisposition on the other. The former is indicative of a “closed
mind” and likely to leave the Planning Committee’s decision susceptible to challenge by
Judicial Review. The latter is the perfectly normal process of someone making up their mind.

EXAMPLE: a Councillor who states, “Windfarms are blots on the landscape and | will oppose
each and every windfarm application that comes before the committee” will be perceived very
differently from a Councillor who states, “Many people find windfarms ugly and noisy, and | will
need a lot of persuading that any more windfarms should be allowed in our area”. The former
has a closed mind and is predetermined, whereas the latter is predisposed but is maintaining
an open mind.

The following diagram is produced to help Councillors appreciate the range of circumstances
(the following is guidance only; any specific questions should be raised with the Council’'s
Monitoring Officer):
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PARTICIPATING IN DECISION MAKING

6.9

Councillors are entitled, and are often expected, to have expressed views on planning issues
and that these comments have an added measure of protection under Section 25 of the
Localism Act 2011. The Section provides

(1) Subsection (2 - below) applies if—

(a) as a result of an allegation of bias or predetermination, or otherwise, there is an issue
about the validity of a decision of a relevant authority, and

(b) it is relevant to that issue whether the decision-maker, or any of the decision-makers, had
or appeared to have had a closed mind (to any extent) when making the decision.

(2) A decision-maker is not to be taken to have had, or to have appeared to have had, a
closed mind when making the decision just because—

(a) the decision-maker had previously done anything that directly or indirectly indicated what
view the decision-maker took, or would or might take, in relation to a matter, and

(b) the matter was relevant to the decision.

The Section makes it clear that if a Councillor has given a view on an issue, this, considered in
isolation, does not show that the Councillor has a closed mind on that issue. So, the mere fact
that a Councillor has campaigned on an issue or made public statements about their approach
to an item of council business does not prevent that Councillor from being able to participate in
discussion of that issue and to vote on it.
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6.10

6.11

6.12

6.13

However, decision-makers must not fetter their discretion by approaching the decision to
determine a planning application with a closed mind or exhibiting bias. It is a legal
requirement to approach the determination of a planning application with an open mind to
prevent a legal challenge for pre-determination or bias (both being judicial review grounds in
administrative law).

When Planning Committee Members come to make the decision, they:

e should not take part if they are bias or to take part would give the appearance of bias (see
paragraph 6.4 for an explanation of bias),

e are entitled to have and to express their own views on the matter, provided they are
prepared to reconsider their position in the light of all the evidence and arguments;

e must keep an open mind and hear all of the evidence before them, both the Officers’
presentation of the facts and their advice as well as the arguments from all sides;

e are not required to cast aside views on planning policy held when seeking election or
otherwise acting as a Member, in giving fair consideration to points raised;

e are only entitled to take account of material planning considerations and must disregard
considerations irrelevant to the question and legal context at hand,;

e must be prepared to change their view right up to the point of making the decision; and

e come to a decision after giving what they feel is the right weight to those material planning
considerations.

Councillors can listen to applicants and objectors, and indicate their view, but must not give
the perception that they are biased in their consideration of their issues. Councillors can
support or oppose an application and represent the views of their residents in their role as a
Ward Councillor. To do so as a Planning Committee Member MIGHT compromise their role
on the Committee and Councillors must seek advice from the Monitoring Officer, their Deputy
or the legal adviser to the Planning Committee.

A Planning Committee Member should take the opportunity to exercise their separate
speaking rights as a Ward Member where you have represented your views or those of local
electors and fettered your discretion, but do not have a Disclosable or other personal conflict
of interest (see paragraph 6.14 in respect of Interests). Where you do:

e advise the Committee Officer or the Chairman that you wish to speak in this capacity at the
Declaration of Interests part of the agenda and before commencement of the item and in
accordance with the Public Speaking Scheme;
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6.14

7.1

7.2

7.3

7.4

¢ remove yourself from the seating area for Members of the Planning Committee for the
duration of that item;

o take a seat in the public gallery and address the Members of the Planning Committee
when invited to in accordance with the Public Speaking Scheme

e you may remain in the public gallery for the duration of the item as you are representing
the Ward; and

e ensure that your actions are recorded within the minutes.

If a Planning Committee Member has a Disclosable or other personal conflict of interest under
the Members’ Code of Conduct, they may exercise their speaking rights as a Ward Member
only with a dispensation from the Council’'s Monitoring Officer. In these circumstances, all of
the bullet points in paragraph 6.13 apply however, in respect of bullet point 4, they must
withdraw from the meeting room once they have addressed the Planning Committee in
accordance with the Public Speaking Scheme.

CONTACT WITH APPLICANTS, DEVELOPERS AND OBJECTORS

Planning Committee Members must refer those who approach them for planning, procedural
or technical advice to Officers.

Planning Committee Members must only attend private meetings organised in accordance
with this Protocol and must not attend private meetings with applicants, developers or groups
of objectors. To do so could result in a finding of bringing the Council into disrepute and
breaching paragraph 5 of the Members’ Code of Conduct.

Where you feel that a formal (private) meeting would be useful in clarifying the issues, you
should seek to arrange that meeting yourself through a request to the Director of Planning and
Communities or Head of Planning and Building Control to organise it. The Officer(s) will
ensure that those present at the meeting are advised from the start that the discussions will
not bind the Authority to any particular course of action, that the meeting is properly recorded
on the public file at the earliest convenience. In all cases, the involvement of Councillors will
be recorded in any subsequent planning application, whether in any delegated report or in any
Committee report.

Do otherwise:
follow the Authority’s rules on lobbying (see Section 8 of this Protocol);

consider whether or not it would be prudent in the circumstances to make notes when
contacted; and
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e report to the Head of Planning and Building Control any significant contact with the applicant
and other parties, explaining the nature and purpose of the contacts and your involvement in
them, and ensure that this is recorded on the planning file.

IN ADDITION, IN RESPECT OF PRESENTATIONS BY APPLICANTS/DEVELOPERS

7.5 A public presentation arranged by the applicant/developer is not part of the formal process of
debate and determination of the subsequent planning application. However, where an
applicant has arranged a public presentation for a proposal (prior to or following the
submission of an application), a Planning Committee Member may attend that public meeting
if they consider that they would find this helpful to understand the proposal.

In attending a public presentation, Planning Committee Members must be careful with
behaviors and not place themselves in a situation which could be perceived as giving a view
on the application (or proposed application).

If they wish to subsequently take part in the decision making of the application for the
proposal, they must not enter into any discussions with the applicant, their agent or any
member of the public present at the meeting to avoid being lobbied and to avoid allegations of
pre-determination and/or bias. When attending, the Planning Committee Member must
adhere to the general rules and obligations as set out in their Members’ Code of Conduct,
giving effect to the Seven Principles of Public Life (Selflessness, Integrity, Objectivity,
Accountability, Openness, Honesty and Leadership), and the rules on lobbying set out in
Section 8 of this protocol.

If you decided to attend a public presentation you must declare this at the meeting for
openness and transparency, explain the purpose of your attendance and what action was
taken, including if you were approached as this would be regarded as lobbying. This
information will be recorded in the minutes and acts as a record.

7.5 Don’'t attend a planning presentation without requesting an Officer to be present.
7.6 Do otherwise:
e ask relevant questions for the purposes of clarifying your understanding of the proposals.

e remember that the presentation is a form of lobbying and not part of the formal process of
debate and determination of any subsequent application; this will be carried out by the
Planning Committee of the Planning Authority.

e be aware that as the presentation is a form of lobbying so avoid placing yourself in a situation
which could be perceived as giving a view on the application, or enter into any discussions
with the applicant, their agent or any member of the public present at the meeting to avoid
being lobbied and to avoid allegations of pre-determination and/or bias.

o follow the Authority’s rules on lobbying.
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8.1

8.2

8.3

8.4

report to the Head of Planning and Building Control any significant contact with the applicant
and other parties, explaining the nature and purpose of the contacts and your involvement in
them, and ensure that this is recorded on the planning file;

when the application is being considered under the Declaration of Interests item on the
agenda and in the interest of openness make the necessary declarations at the Planning
Committee that you have been lobbied on a particular matter by attending a presentation and
state whether you are pre-determined or not

LOBBYING OF AND BY COUNCILLORS

Lobbying is a normal and perfectly proper part of the political process. Members of the public,
applicants or local interest groups will often seek to influence a decision through an approach
to their Ward Member. In the case of a Planning Committee Member, care needs to be taken
to avoid the perception of bias or predetermination of any planning matter.

A Planning Committee Member should explain to those lobbying or attempting to lobby them
that, whilst they can listen to what is said (or read what is put in writing and sent to them), it
may subsequently prejudice their impartiality and ability to participate in the Committee’s
decision-making, if they are asked to express either an intention to vote one way or another or
such a firm point of view that is amounts to the same thing.

Planning Committee Members should ensure that it is made clear to any lobbyists that they
will only be in a position to reach a final decision on any planning matter after they have heard
all of the relevant arguments and looked at the relevant information during the sitting of the
determining Committee.

Planning Committee Members should therefore:

suggest to lobbyists that they write to the Director of Planning and Communities in order that
their views can be included in the Officer reports prepared for determination under delegated
powers or by Committee;

pass on any lobbying correspondence received (including plans, data, correspondence etc. in
respect of an application) to the Director of Planning and Communities or emall
PlanningSupport&Development@tendringdc.gov.uk as soon as practicably possible so that it
can be taken into account and included in the report on the application;

remember that their overriding duty is to the whole community not just to the residents and
businesses within their ward and, taking account of the need and duty to make decisions
impartially, and should not improperly favour, or appear to improperly favour, any person,
company, group or locality;

not accept gifts or hospitality from any person involved in or affected by a planning proposal,
but if a degree of hospitality is entirely unavoidable, ensure that they comply with the
provisions in the Members’ Code of Conduct on gifts and hospitality; and,
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e inform the Monitoring Officer where they feel that they have been exposed to undue or
excessive lobbying or approaches (including inappropriate offers of gifts or hospitality), who
will in turn advise the appropriate Officers to follow the matter up where necessary.

8.5 Planning Committee Members should note that, subject to the requirements to ensure that
Members comply with the Members’ Code of Conduct and the rules regarding bias and pre-
determination and ensure that they take appropriate action in relation to Disclosable Pecuniary
Interests, Other Registerable Interests and Non-Registerable Interests, they are not precluded
from:

e listening or receiving viewpoints from residents or other interested parties;

¢ making comments to residents, interested parties, or other Members or appropriate Officers,
provided they do not consist of or amount to predetermination or bias and they can make clear
they are keeping an open mind when it comes to making the decision;

e seeking information through appropriate channels; or,

e being a vehicle for the expression of opinion or speaking at the meeting as a Ward Member,
provided that under the Declaration of Interests item on the agenda they explain their actions
and make it clear that, either (a) having expressed the opinion or ward/local view, they have
not committed themselves to vote in accordance with those views and will make up their own
mind having heard all the facts and listened to the debate (they are not pre-determined); or (b)
state that they wish to exercise their separate speaking rights on the application as a Ward
Member, following the procedure set out in paragraphs 6.13 or 6.14 as appropriate.

8.6 In the interest of openness, it is recommended that Planning Committee Members must make the
necessary declarations that they have been lobbied on any particular matter at the Committee
when the application is being considered under the Declaration of Interests item on the agenda.

8.7 Planning Committee Members should not become a member of, lead or represent a national or
local organisation whose primary purpose is to lobby to promote or oppose planning proposals. If
a Planning Committee Member does, he/she may appear to be biased

8.8 Whilst Planning Committee Members may be able to address the Committee as a Ward Member
or an objector, they are not able to participate or vote on any matter in respect of which they have
a disclosable pecuniary interest unless they have received a dispensation for this purpose (see
paragraph 6.14).

8.9 Plannng Committee Members can join general groups which reflect their areas of interest, and
which concentrate on issues beyond particular planning proposals, but they should disclose a
personal interest where that organisation has made representations on a particular proposal. A
Planning Committee Member should make it clear to that organisation and the Planning
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Committee that they have reserved judgement and the independence to make up their own mind on
each separate proposal.

8.10 Members should not excessively (*) lobby Planning Committee Members regarding their
concerns or views on a planning application, nor attempt to persuade them that they should
decide how to vote in advance of the meeting at which any planning decision is to be taken.

(*) Members are entitled to lobby however, this should not be more than is necessary or
normal to make the points/iviews known. Members should not use access to Council
resources, including fellow Councillors to seek an advantage or to compromise the impartiality
of the decision making.

8.11 Planning Committee Members must not decide or discuss how to vote on any application at
any sort of political group meeting or lobby any other Member to do so.

8.12 Members should avoid any direct contact with consultees and instead work with Planning
Officers to resolve any concerns or arrange contact (not least as someof the Consultees
charge for time).

9 SITE VISITS/INSPECTIONS
CONDUCT AT THE SITE VISIT

9.1 Officers will arrange the site visit in advance with relevant parties. There is no right to enter on
private land without permission of the landowner. Where appropriate, Officers will obtain
permission from the landowner or his/her agent for those invited to attend the site visit to enter
the land. If permission is not given for the Planning Committee Members and Officers and
other interested parties to enter, or exceptional circumstances exist and advice has been
given, the site will have to be viewed from the public highways/areas where this is possible.

9.2 Prior to attending site visits Planning Committee Members must familiarise themselves with
the Council's Health and Safety Risk Assessment document for site visits which they must
adhere to. Failure to adhere to the guidance contained in the Risk Assessment during a site
visit arranged for an application will result in the Planning Committee Member not being
permitted to take part in the determination of that application at the Planning Committee.

9.3 The Chairman (or Vice-Chairman) will control proceedings throughout.

9.4  The Chairman (or Vice-Chairman) will explain to all those present that the purpose of the site
visit is to obtain information relevant to the determination of the application and how the site
visit will be conducted. The Chairman will make it clear to interested parties who are in
attendance (including the applicant/agent, supporters, objectors, Ward Members and Parish or
Town Councillors) that they are not permitted to question or lobby the Planning Committee
Members. If attempts to question and/or lobby persist, the site visit will be stopped, and all
Planning Committee Members and Officers will leave the site

9.5
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The Chairman (or Vice Chairman) will introduce the Planning Officer who will describe the proposals
to the Planning Committee Members with reference to matters of fact and features on the land
and the submitted plans/drawings and summarise the relevant issues and material
considerations. It is expected that the Planning Committee Members will already be familiar
with the Planning Officer’s report where one has been provided.

9.6 The Planning Committee Members may ask the Planning Officer for factual clarification of any
planning matter relating to the proposal or surrounding land, for example, distances to
adjoining or objectors’ properties or the location of the planned development.

9.7 Other Officers may be present to provide other specialist/expert advice/information where
relevant/required (e.g. Highways Engineers, Tree Officers or Environmental Health Officers
etc.)

9.8 Planning Committee Members will then be invited through the Chairman (or Vice-Chairman) to
ask any questions of fact or seeking clarification from the Officers present. Planning
Committee Members must not direct these questions to the applicant or others present. Any
matters not to hand will be reported at the Planning Committee meeting. Discussion on the
merits of the application will not be permitted, and Planning Committee Members should
refrain from making comments on the proposal.

9.9 Representatives of objectors and/or supporters may be invited/allowed to attend the site visit
as interested parties. However, the right of a representative to address the Planning
Committee does not arise until this item is reached on the agenda during the relevant meeting
of the Planning Committee. Presentations from interested parties should on no account be
made, interested parties will have the opportunity to address the Planning Committee through
the Public Speakers Scheme. Occasionally it may be appropriate for interested parties to be
asked, through the Chairman (or Vice-Chairman), to point out important or relevant site
features. At no point during the site visit will debate or comment on the planning merits or
otherwise of the proposal be permitted, as the proper time for such debate/comment is at the
relevant meeting of the Planning Committee.

9.10 A Ward Councillor(s) may attend the site visit; however, any Ward Councillor(s) must refrain
from debating or commenting on the planning merits or otherwise of the proposal. Ward
Councillors will be permitted to make representations at the relevant meeting of the Planning
Committee.

9.11 During the site visit, no separate discussions regarding the application must take place with
Officers or Planning Committee Members and either applicants, objectors or supporters. In
order to assist in ensuring that Planning Committee Members receive the same information,
they are required to keep together in one group at all times with the Chairman (or Vice-
Chairman) and the Planning Officer during the entirety of the accompanied site visit. It is vital
that Planning Committee Members do not break-off either as individuals or into smaller
groups thereby leaving Planning Committee Members vulnerable to for example, lobbying,
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and physical or verbal threats, and to ensure that there are no discussions about the proposal
separately with residents or the applicant

9.12 During the site visit, Officers and Planning Committee Members will not accept any
representations (including verbal presentations, documents, letters or petitions) from
applicants, objectors or supporters. Any representations should be sent to the Planning
Department, and these will be reported to the relevant meeting of the Planning Committee.

9.13 No hospitality will be accepted by Officers and/or Planning Committee Members from the
applicant or any other interested party present at the site visit.

9.14 The Planning Committee Members present at the site visit will sign an attendance sheet.
Planning Committee Members failing to attend the site visit will not be considered to have
sufficient knowledge of the site and the issues arising from the site visit to enable them to take
part in determining the application when it is presented to the Planning Committee for
consideration. As such, they will not be permitted to take part in the determination of the
planning application at the Planning Committee.

9.15 The Chairman (or Vice-Chairman) will conclude the site visit. The Planning Committee
Members will leave the site promptly, as a group, and refrain from talking to the applicant,
objectors or other interested parties. No indication of the views of Planning Committee
Members or the likely outcome of the Planning Committee’s deliberations on the application
will be given. To do so might imply that a Planning Committee Member’s mind is already made
up. If attempts are made to speak to the Planning Committee Members they should politely
decline to engage in conversation, and bring this to the attention of the Chairman (or Vice-
Chairman) and the Planning Officer before leaving the site so that it can be recorded. Should
the Chairman (or Vice-Chairman) consider it appropriate to do so, following seeking Officers
advice, reference to these events may be raised in the formal Planning Committee meeting for
the public record.

9.16 If Planning Committee Members require further information or clarification of any aspect of the
development, the Officer(s) attending the site visit will be asked to ensure that such
information is available by the time the application is considered by Planning Committee
Members at the relevant meeting of the Planning Committee.

9.17 The Practice of the Council is to visit application sites prior to their consideration at Planning
Committee. The Head of Planning and Building Control will identify which sites will need to be
visited. If the Planning Committee have visited a site recently then this site will not be visited
again.

9.18 The purpose of the site visit is for Planning Committee Members to gain factual knowledge of
a site and make a visual assessment of the proposal and its relationship with adjoining
development.

9.19
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The Planning Committee Members will be provided with a “Member Pack” which includes a selection
of the PowerPoint slides that will be displayed at the Planning Committee. These describe the
application proposal and summarise the main issues.

9.20 Officers will arrange with the developer/landowner, where possible, for the Planning
Committee Members to gain access to the site.

9.21 Before the Planning Committee Members get on the bus, the Chairman (or Vice-Chairman),
will ask the Planning Committee Members whether they need to declare an interest in an
application. When the bus arrives at each site Planning Committee Members will be reminded
again of their need to declare any interest they may have, as it may only become apparent to
Planning Committee Members that they have an interest when they arrive at a site. The Head
of Planning and Building Control will record any interests that are declared

9.22 If a Planning Committee Member declares a Disclosable Pecuniary Interest, an Other
Registerable Interest or Non-Registerable Interest, then they should remain on the bus and
not take part in the site visit. If a Planning Committee Member is in doubt as to whether they
have an Interest in a particular matter they should take advice from the Council’'s Monitoring
Officer (or Deputy Monitoring Officer) before attending the arranged site visit (see paragraph
3.3). If a Planning Committee Member declares an Interest then they are not able to take part
in the visit. It is incumbent upon the Planning Committee Member to ensure the impact of their
interest before taking part in the site visit and that they do not seek to compromise the
decision making process.

9.23 Planning Committee Members also need to consider whether they have an open mind or if
there is bias or the perception of bias about the application before taking part in a site visit.

9.24 Where a Planning Committee Members does not take part in the site visit having declared an
Interest or due to pre-determination or bias, they must not discuss the application with the
other Planning Committee Members at any point prior to the determination of that application
by the Planning Committee.

EXCEPTION TO THE COUNCIL’S LOCAL PRACTICE OF UNDERTAKING SITE VISITS

9.25 Whilst it is the Council’'s standard local practice to undertake site visits, there will be
exceptional circumstances where an organised site visit is not possible.

9.26 Site visits are not legally required for the determination of planning applications but forms part
of local practice, which protocols must clearly set out. If a site visit cannot be organised, due
to exceptional circumstances, a planning application can still be determined by the Planning
Committee, so long as the guidance issued by the Council is adhered to.

9.27 Should circumstances prevail where the Council has had to determine if it is not possible to
organise a site visit, Members of the Planning Committee will be issued with guidance by the
Monitoring Officer, which is relevant to the particular situation arising. Such guidance will take
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10

10.1

10.2

10.3

11

111

11.2

11.3

12

12.1

into account health and safety risk assessments, current legislation and central government
guidance, including that issued by the Planning Inspectorate and/or the Chief Planning Officer.

POST-SUBMISSION DISCUSSIONS

Members should not encourage appealing, JR or complaint against the Council without
speaking to the Council Officer first.

Members should not pass on any known details of the case, including any individual names or
details that may be known to them, and should instead direct to the Report and Council
Officers for assistance as needed.

Members should not visit the site within a week of the decision to ensure no perception of
bias, this would avoid heighten tension with applicant/neighbours not please by the decision.

PUBLIC SPEAKING AT MEETINGS

Don’t allow members of the public to communicate with you before the opening, during the
proceedings, during breaks or immediately after the close of the Planning Committee meeting
(orally or in writing) other than through the scheme for Public Speaking or through the
Chairman, as this may give the appearance of bias.

Do ensure that you comply with the Council’s procedures in respect of public speaking.

Members of the public are not permitted to communicate with Planning or Legal Officers
immediately before, during or after the Planning Committee meeting proceedings.

REPORTS & DECISION MAKING
In coming to a decision on a planning application, a Planning Committee Member must:
come to the meeting with an open mind,;

Comply with section 38 of the Planning and Compulsory Purchase Act 2004 and make
decisions in accordance with the Council’s Local Plan and Development Plan Documents
unless material considerations indicate otherwise;

not communicate with anyone (except Officers and other Planning Committee Members )
orally, electronically, in writing or by any other means during the proceedings of the Planning
Committee (which includes before the opening of the meeting, during any breaks, and
immediately after the close of the meeting);

come to a decision only after due consideration of all the information reasonably required to
base a decision upon;

refrain from expressing personal views, opinions or emotions and instead restrict themselves
to matters of planning law, policy and all relevant material planning considerations when
exercising your planning judgment;
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12.2

12.3

12.4

12.5

12.6

not vote on a proposal unless they have been present to hear the whole debate including the
Planning Officer’'s presentation and any public speaking (and where applicable, attended the
site visit), where an application has been deferred they must also have been present at the
original meeting when the application was first considered; and

ensure that if they are proposing, seconding or supporting a decision contrary to the Officer’s
recommendation or the Local Plan, that they can identify, understand and articulate the
planning reasons they wish to rely on, leading to their conclusion. Any professional advice
given by Officers present at the Planning Committee must be taken into account and
considered. Reasons must be given before a Seconder to the proposal is sought and the vote
is then taken and recorded. The Chairman (or Vice-Chairman) or Officers will remind the
Planning Committee that this is legally required before a decision can be made, if necessary.

Reports to the Planning Committee will normally be available at least five working days to the
meeting. Presentations to the Planning Committee and update sheets are uploaded onto the
Council's website, as this is additional material taken into account through the decision-making
process.

All applications submitted to the Planning Committee will have a full written report from
Planning Officers including a reasoned assessment of the proposal, reference to relevant
policies and a justified recommendation and analysis of available options. Reports will cover
the substance of any objections and the views of people and bodies that have been consulted.

Any oral presentations raising new matters and updates by Planning Officers to the Planning
Committee will be minuted.

Planning Committee Members must ensure that they are present for the whole presentation by
Officers and subsequent debate on a particular matter and do not attend or leave part way
through, this includes where an application is deferred. This is to ensure that they are able to
hear all the relevant evidence and debate in relation to a proposal. In the event that a Planning
Committee Members is not present for the whole of the debate and consideration of the
application (including an arranged site visit) they will not be permitted to take part in the
decision making. The Chairman and/or Officers will be able to offer advice on this point.

Where an application is recommended for refusal the reasons will be set out in full in the
Planning Officer’s report.

DECISIONS CONTRARY TO THE OFFICER RECOMMENDATION

12.7

12.8

Planning Committee Members must indicate the planning reasons at the Planning Committee
meeting for approval or refusal of applications determined contrary to Officer advice, including
identifying relevant policies. Pressure must never be put on Officers to “go away and sort out
planning reasons”.

Where an application is being considered at the Planning Committee for refusal contrary to
Officer advice, the proposed reasons for refusal will be agreed at that Planning Committee
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meeting. The reasons will be recorded in the minutes and be based on material planning
considerations and the relevant policies supporting the refusal. An opportunity will be given to
the Officer to explain the implications of the contrary decision. If a successful planning appeal
follows a refusal contrary to Officer advice, clear identification of good planning reasons for
refusal will reduce the chance of a cost award.

FREE FROM POLITICAL INSTRUCTION

12.9 Members of the Planning Committee must make planning decisions on planning grounds.
“Whipping” is inappropriate, and decisions must not be taken in party grounds on how to vote
on particular applications prior to the Planning Committee meeting.

DECLARATIONS OF INTERESTS

12.10 The Council's Code of Conduct sets out requirements for Members on declaring pecuniary
and non-pecuniary interests and the consequences of having such an interest. These must be
followed scrupulously, and Members should review their situation regularly. Not only should
impropriety be avoided but also any appearance or grounds for suspicion of improper conduct.

12.11 A Planning Committee Member with a pecuniary interest in respect of a particular planning
matter must declare it and take no part in the discussion or the determination of the proposal.
He or she should leave the room before the item is considered. The responsibility for this rests
with each Planning Committee Member. Advice can be obtained from the Council’s Monitoring
Officer or where appropriate the Deputy Monitoring Officer if required, well in advance of a
Planning Committee meeting. It is unsatisfactory if a Planning Committee Members asks for
guidance in the course of a debate.

REQUESTS BY MEMBERS FOR INFORMATION

2.12 Wherever possible, Members should give advance notice of additional information they intend
to request, or information they intend to contest, at the Planning Committee meeting so that
Officers can be in a position to assist and avoid the unnecessary deferral of a decision.

PUBLIC PARTICIPATION

12.13 In order to give greater opportunity to applicants and objectors to express their respective
points of view, the Planning Committee operates a scheme of public participation.

13 PLANNING APPEALS

13.1 Appeals into the planning decisions of the Council are heard by a Planning Inspector
appointed by the Secretary of State. Any hearing or inquiry will be open to the public and
Members are able to attend. Members are encouraged to attend such hearings, as they can
be a good learning experience. This part of the code is concerned with Members who wish to
actively participle in these appeals.

13.2
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If a Member wishes to attend a public inquiry or informal hearing as a Ward Member or as a member
of the public, they are free to do so. It is strongly recommended that they discuss their
participation with the Director of Planning to ensure that they are aware of the process and
that they do not act in a manner which compromises their position as a Member of the Council
or brings the Council into disrepute or puts the decision made at risk of challenge.

13.3 A Member cannot attend an appeal on behalf of the Council's Planning Committee, even if
they sat on that Committee, unless this is as part of the Council’'s case as decided by the
Director of Planning. The decision of the Planning Committee will be documented in the
minute and set out in the decision notice. The Planning Officer will present the Council’'s case
of its planning merits, in accordance with the Planning Committee’s decision. The inspector is
required to determine the appeal on its planning merits and therefore all representations
should be so directed.

13.4 Where the appealed decision was contrary to the Officer's recommendation, Officers are
generally able to present the Council’'s case in a satisfactory manner. Where this may not be
possible, the case will be presented by a planning consultant employed by the Council.

14 PLANNING ENFORCEMENT

14.1 Under the scheme of delegation, all planning and conservation matters are delegated except
for the determination of certain planning applications that are specified in the constitution. As
decisions on planning enforcement matters are not planning applications, they are delegated
decisions to Officers and are therefore dealt with by Officers.

14.2 However, principles around such decisions apply as set out in Part 3.6 (paragraph 7) of the
constitution. This provides that the delegation of powers to Officers is underpinned by the
principle of culture of consultation and liaison with Members, as appropriate, and the ability of
Officers to refer matters to the relevant decision-making body, where it is felt that this is
appropriate due to the nature of an issue.

14.3 So Officer's may decide to refer a planning enforcement matter to the Planning Committee for
determination where consultation with Members is deemed necessary given the nature of
issues involved.

14.4 The Members’ Referral Scheme only relates to planning applications and not decisions on
planning enforcement cases, so cannot be used by Members to refer a planning enforcement
matter to the Planning Committee.

14.5 There are a range of ways of tackling alleged breaches of planning control, and local planning
authorities should act in a proportionate way. Local planning authorities have discretion to take
enforcement action, when they regard it as expedient to do so having regard to the
development plan and any other material considerations. This includes a local enforcement
plan, where it is not part of the development plan.
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14.6 In considering any enforcement action, the local planning authority should have regard to the
National Planning Policy Framework, in particular paragraph 60 which provides; ‘Effective
enforcement is important to maintain public confidence in the planning system. Enforcement
action is discretionary, and local planning authorities should act proportionately in responding
to suspected breaches of planning control. They should consider publishing a local
enforcement plan to manage enforcement proactively, in a way that is appropriate to their
area. This should set out how they will monitor the implementation of planning permissions,
investigate alleged cases of unauthorised development and take action where appropriate.’

14.7 The Council’s current local enforcement plan for breaches of planning control is the ‘Local
Planning Enforcement Policy (v.2: September 2022), which will be updated from time to time.’
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Members’ Referral Scheme for Planning Applications
Guidance Note March 2024

The Terms of Reference of the Planning Committee as set out in the Constitution delegates all
planning and conservation matters to Officers except in relation to certain planning applications, which
are for determination by the Committee. Two of the exceptions listed are where Members request
that an application should be referred to the Planning Committee. The wording is as follows:

(vi) Within 35 days of the commencement of formal consultation, a written request is received from
a Tendring District Councillor, who is not a serving member of the Planning Committee(#) in
accordance with the Member Referral Scheme requesting that the application should be
brought before the Planning Committee for determination and giving material planning reasons
for that request.

(#) unless the member of the Planning Committee is making that request solely in their
capacity as a Ward Member for the application in question.

(vii)  Within 35 days of the commencement of formal consultation, a written request is received from
a serving member of the Planning Committee, in accordance with the Member Referral
Scheme, requesting that the application should be brought before the Planning Committee for
determination and providing compelling reasons why it could be considered of significant
importance to the wider District or planning policy.

The following caveat applies:-

The Director (Planning), or other authorised Officer, in consultation with the Chairman of the Planning
Committee and the Planning Solicitor, may allow a Member’s referral request that is received after the
35 day cut-off if they are satisfied that the request could not have reasonably been submitted before
the deadline and that in all other respects it meets the requirements for a valid referral.

The MEMBER REFERRAL SCHEME is based on the following principles:

e The Member Referral Scheme is approved by Full Council as part of the Council's
Constitution;

o Elected Members represent their communities and the interests of their ward or of individual
residents (in accordance with Article 2 of the Constitution);

¢ Planning Committee Members are involved in decision-making for the people of the district as
a whole (in accordance with Article 2 of the Constitution — 2.03 (a) (Vv));

e The interests of a ward or individual residents can extend to consideration of planning
applications submitted in adjacent wards and those where applications have been made which
have a direct impact on other wards;

¢ A member of the Council’'s Cabinet may also be permitted to make representations and speak
on any application but only if the proposed development has a direct impact on the portfolio for
which the Cabinet member is responsible. The Leader of the Council must approve the
Cabinet Member making representations to the Planning Committee and requesting the matter
to be determined at Committee;
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o If an elected Member requests an application to be referred to the Planning Committee for
determination, they will be required to personally attend the meeting of the Committee to
speak on the item. Planning Services will ensure that the Member is notified when the
application is scheduled for determination;

¢ The Members’ Referral Scheme does not apply to a householder application, which is defined
as follows:

“A ‘householder’ application is an application to enlarge, expand, improve or alter an existing
dwelling, to put up a boundary wall of fence for an existing dwelling or carry out an operation in
the curtilage of an existing dwelling that is ancillary to the dwelling-house”.

e Members are required to use the attached letter when referring an application to the Planning
Committee to be determined, for ease of reference;
Date: 19" March 2024

Chairman of the Planning Committee

(Grey)

(April 2024) Part 6.88



Part 6
CODES AND PROTOCOLS

LETTER TO THE DIRECTOR (PLANNING)

Date:
Dear Director (Planning),
MEMBER REFERRAL SCHEME: PLANNING APPLICATION REF: .......ccoiiiiiiii e

(*) 1am the Ward Councillor for [insert the Ward] and in representing the community*/the interests of
the ward* or of individual residents* request the above-mentioned application is referred to the
Planning Committee for determination. The planning application is located within:

(a) the Ward to which | am elected to(*); or
(b) is adjacent to the Ward to which | am elected to(*); or
(c) directly impacts the Ward to which | am elected to because (*)

in respect of (b) and (c), | can confirm that | have notified the relevant Ward Councillor(s) of
my intention to refer this application to the Committee for determination.

(*) | am the Cabinet Member for [insert responsibility] and the proposed development has a direct
impact on the portfolio for which | am responsible. The Leader of the Council has approved
representations being made to the Planning Committee.

(*) 1am a current serving member of the Planning Committee and the proposed development could
be considered of significant importance to the wider district or policy because
.................................. The Planning Committee Chairman has been consulted and approves
this matter being determined by the Planning Committee. By making this request | confirm that |
am not predetermined and will approach the decision making with an open mind and therefore
have not highlighted any relevant material considerations below.

(#) The referral is because of the following material planning considerations (and for the reasons set
out hereunder):-

In line with/potentially contrary to* the development plan (Local Plan/LDF) or Government

Guidance (please state relevant policies if known) a
Negative/Positive* impact on urban design/street scene a
Highways impact and/or other traffic issues a
Good/Poor* layout and/or density issues (W
Flood Risk [
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Positive/Negative* Impact on neighbours a

Other material considerations as foOllOWS .......vivir i e Q

(#) Tick as appropriate
My reasons for the referral are as follows:-

(>) the referral is for the following compelling reasons why it could be considered of significant

importance to the wider District or planning poliCy ..........coovii it e,

If officers are minded to approve/refuse* then there is no need for this application to be referred.

Please ensure that | am notified of the date of the committee meeting at which this application
will be considered so that | am able to attend and speak on the item.

Yours faithfully,

Councillor ...oovvvviiiii.

* Delete as appropriate.
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TENDRING DISTRICT COUNCIL’S PROTOCOL

FOR CABINET AND OVERVIEW & SCRUTINY ROLES

1. Introduction

11

1.2

1.3

1.4

1.5

The counterpart to operating Cabinet arrangements within a Council is the provision of
Overview & Scrutiny functions. You cannot have Cabinet arrangements without its
counterpart.

Overview & Scrutiny has the following powers in law:

(a) to scrutinise any decision made by the Cabinet,

(b) to make recommendations to the Council/Cabinet with respect to
functions/responsibility of the Cabinet,

(© to scrutinise decisions made by non-executive functions of the Council

(d) to make recommendations to the Council/Cabinet with respect to the non-executive
functions/responsibilities,

(e) to make recommendations to the Council/Cabinet on matters which affect the Council’s
area or the those living there.

The Council’'s Constitution sets out how those powers are to be managed and the standards
Members and Officers will adhere to. The purpose of this Protocol is not to repeat the
Constitutional Articles, Rules and Procedures but to focus on how the relationship between the
roles of Cabinet and Overview & Scrutiny will be exercised.

Officers must act with political impartiality, serving the whole council rather than particular
groups or members; as such they serve the Members of the Cabinet and of the Overview &
Scrutiny Committees equally.

In operating its Overview & Scrutiny functions, the Council will have regard to the statutory
guidance for this function. This Protocol is one of the measures the Council has adopted to
address the following statement in the statutory guidance:

“Effective scrutiny involves looking at issues that can be politically contentious. It is therefore
inevitable that, at times, an executive will disagree with the findings or recommendations of a
scrutiny committee.”

2. Application of the Protocol

2.1

2.2

2.3

In utilising its powers in 1.2, Overview & Scrutiny will act as a ‘critical friend' to the Leader and
Cabinet.

This Protocol applies to all members of Overview & Scrutiny Committees, any Member who
may sit on a Scrutiny Task and Finish Group, the Leader of the Council and all Members of the
Cabinet.

All Members will promote the legitimate role of Overview & Scrutiny as outlined in 1.2 above.
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2.4  All Members must have regard to the Corporate Plan adopted by Council and its capacity and
resources to deliver services efficiently, effectively, to achieve value for money and outcomes.
Overview & Scrutiny Committees will be mindful of this in its work planning.

3. Trust

3.1  All Members should promote an atmosphere of openness at Overview & Scrutiny Committee
meetings and should strive to ensure that questioning and debate takes place within a climate
of mutual respect and trust.

3.2 Overview & Scrutiny Members need to trust that Cabinet Members are being open, honest and
fulsome when participating in the enquiries being undertaken.

3.3 Cabinet Members need to trust Overview & Scrutiny Members with information and to trust in
their views.

3.4  While Members on the Overview & Scrutiny Committees will come from different political
groups including those not aligned with a registered political party, the public must trust that
they will act with an independence in determining the work programme of the Committees and
in undertaking enquiries identified in the work programmes.

4. Policy Development and Pre-Decision Scrutiny

4.1  The value of early input from Overview & Scrutiny into policy development is recognised.
Through early consultation, Overview & Scrutiny can act as a sounding board and a think tank
in enquiring into issues coming up on the horizon, bringing in added value. The Leader and
Cabinet Members (as well as Officers) will draw to the attention of the relevant Overview &
Scrutiny committee, policies and strategies that are being developed or are due for review to
enable Overview & Scrutiny to build this into their work programme and thereby have a timely
input.

4.2  All policy development will be carried out in a way to promote inclusive dialogue and to capture
views of Members’ with a report submitted to the relevant Overview & Scrutiny Committee for
consideration by the appropriate Member of Cabinet. The Cabinet and relevant (Assistant)
Director will consider the views of Overview & Scrutiny members in the development of the
policy and provide a response to the Overview & Scrutiny Committee on the
recommendations. The detail of the Overview & Scrutiny involvement shall also be included
within the body of the report to Cabinet. The Cabinet/Full Council will continue to be
responsible for approving and adopting policy whether this accepts all, some or none of the
recommendations from Overview & Scrutiny.

4.3 Cabinet Members may wish to request views from Overview & Scrutiny Members on an
individual decision before it is taken. The Cabinet Member will be responsible for circulating
the details to the relevant Committee Members, through the designated Scrutiny Officer.
Utilising this as an option does not exclude the decision from being subject to call-in, however,
it will give the Cabinet Member the ability to consider different views and perspectives of a
decision to be taken before it is taken.
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4.4

Like all parts of the Council, Overview & Scrutiny only has a certain capacity and cannot
scrutinise everything. It is for Overview & Scrutiny to determine its work programme, in an
informed way, and the views of Cabinet are always welcome. Just as Cabinet is not required
to accept all recommendations from Overview & Scrutiny on enquiries undertaken, Overview &
Scrutiny is not required to accept recommendations from Cabinet concerning the work
programme of the Committee. Both should actively consider the other's recommendations
and set out reasons for its decision. Both share the ambition of quality public services for
residents in, businesses of and visitors to the Council’s area.

5. Holding the Cabinet to Account

5.1

5.2

A key role of Overview & Scrutiny is in holding the Cabinet to account for decisions taken and
performance of services. In holding the Cabinet to account Overview & Scrutiny Members will:

. Consider decisions taken by the Cabinet, individually and collectively and items on the
Notice of Forthcoming Decisions through formal Overview & Scrutiny Committee
meetings;

. Review service performance and performance against policy and targets;

. Respect the ‘safe space’ required by Cabinet Members and senior officers to think

freely and offer frank advice to each other (and to receive the same) as they formulate
substantial changes to services, responses to important pressing issues or pursue
intense negotiations to resolve disputes.

. Be prepared to ask searching questions that provide a constructive challenge for the
purposes of undertaking the Overview & Scrutiny function and not solely for individual
information gathering purposes;

. Be positive and respectful in their interactions with Cabinet Members. This will include
being clear whether the Cabinet Member is specifically invited, sending invitations in a
timely way, acknowledging the attendance of the Cabinet Member at the meeting and
allowing the Cabinet Member to address the Committee and respond to questions;

. Respond positively to a Cabinet Member if that Member wishes to attend a particular
meeting for a given item and they have not been formally invited to confirm whether an
invitation is to be extended to them to attend.

. Represent (and amplify) the voices of the public;

. Listen to the responses provided and to assist the Cabinet in identifying areas for
further consideration and improvement, where necessatry;

. Recognise that not all reviews require recommendations back to Cabinet, if the

Overview & Scrutiny Committee were satisfied with the subject matter under
consideration

In return, Cabinet Members will:

. Be willing to be open, honest and engaged in providing responses to constructive
challenge and, where ‘safe space’ to give/receive frank advice is required, what time
frame that will be needed for that ‘safe space’, subject to resources and Officers time;

. Value the importance of Overview & Scrutiny;

. Be supportive of the Overview & Scrutiny process and invite and seek opinion from
Overview & Scrutiny Members on decisions to be taken, where appropriate;

. Provide a positive contribution to scrutiny meetings;

. Attend meetings when invited to do so to answer questions and present information:
v By way of a direct answer
v By reference to published publications
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5.3

54

v By referring a matter to an officer in attendance, if they are not able to respond
v If an answer cannot immediately be given, by providing a written answer within
five working days unless it is not reasonable to do so. If considered
unreasonable, an explanation as to why will be given.
v A combination of the above options.
. Depart the Overview & Scrutiny Committee meeting when that Committee expresses a
wish to deliberate on a matter after hearing from the Cabinet Member.

Continuing dialogue should underpin Overview & Scrutiny enquiries. As such, pre-meetings
(or other communication) between Cabinet Members and the Overview & Scrutiny Committee
Chairman is encouraged about a forthcoming enquiry. Where possible, Overview & Scrutiny
Committee Members will be encouraged to pass questions on the subject of the enquiry to the
Cabinet Member/relevant Officer or outside representative in advance of a Committee
meeting. As identified elsewhere, after the meeting and where recommendations are made to
the Cabinet there should be a discussion between the Cabinet Member and the Chairman of
the Overview & Scrutiny Committee.

The purpose of any pre-meeting (or other communication) referred to above involving a
Cabinet Member is not to replace consideration of any agenda item at the published formal
meeting, as it is only this setting which the formal business of the Committee can be
undertaken.

6. Budget setting and monitoring - The importance of scrutiny

6.1

6.2

Budget scrutiny must also be carried out on a rolling programme. Quarterly throughout the
year proactive scrutiny assists to inform the next financial year’'s budget and long term
forecast, work can involve:

. Challenging how the budget has been constructed before it is agreed. In particular,
probing any assumptions that lie behind the executive’'s budget strategy, i.e. is the
approach incremental or is it starting from a base budget, what are the main savings
proposals, how will any growth be funded, are the financial implications of proposals
from departments or committees built into the overall budget and has an appropriate
level of reserves been set?

. Carrying out budget monitoring activity, for example in areas where expenditure
against budget looks to be well above or below forecasts and where growth/savings
targets and revised forecasts are involved.

. Undertaking some evaluation of performance and value for money including how it
aligns to the Council’'s Corporate Plan and Priorities.
. Maintaining a ‘big picture’ view of the financial pressures affecting the council and

continuously challenging how these might impact on existing budgets and budget
setting in subsequent years.

It is important to ensure that this work is undertaken throughout the year and not left until the
last Budget Report to Overview and Scrutiny Committee, which is for the final consultation
purposes prior to Cabinet's recommendations to Full Council. There is insufficient time to
properly respond to the proposals or matters raised, due to the statutory timetable to set a
budget. The Overview & Scrutiny function in this important process must be timely and add
value, at the point Cabinet recommends its detailed budget proposals including the setting the
level of Council Tax increase, the comments received from Overview and Scrutiny during the
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year will be regarded. The Council’'s Budget & Policy Framework Procedure Rules sets out
the Process for Developing the Budget.

7. Performance Measurement and Reporting

7.1

7.2

7.3

7.4

8. The

8.1

Measures of performance provide insight into whether value is being achieved and whether
improvements are necessary, feasible and affordable. An open sharing of performance data
will take place across the Council; including between Cabinet and Overview & Scrutiny. The
purpose of reporting general performance data to the Overview & Scrutiny Committee is so
that it can undertake scrutiny of it in so far as:

(a) Is the performance monitoring system capturing the right level of data to support
delivery of services — and to make recommendations thereon; and

(b) Is there performance as identified in the monitoring data that warrants further enquiry of
an activity — and to determine whether and how that enquiry should take place;
including it as appropriate in the work programme for that enquiry.

When enquiring into an individual service or subject, Overview & Scrutiny Committee
Members will consider the performance measurements available. They will naturally assess
whether this aligns with your own research; particularly the experience of service-users.

When considering the performance against the Cabinet's approved annual priority list of
actions against the Corporate Plan Themes, Overview & Scrutiny will not normally seek to use
the process to question that approved list of actions during the year. There are other Council
procedures that can and should be used if there is a compelling need to review those actions.
Overview & Scrutiny may legitimately have a view on what the annual priority list of actions
should be the following year and these can be set out in recommendations to Cabinet.

Where a service of the Council is being delivered by a third party/outside company or where
the matter under enquiry is the responsibility of a partner organisation, they will be encouraged
to respond to enquiries from Overview & Scrutiny Committees relevant to the service/enquiry.
This will include their own performance data.

Inter-relationship between Cabinet, Audit and Overview & Scrutiny

It is important that Cabinet receives clear advice within the respective responsibilities of the
Overview & Scrutiny Committees and the Audit Committee. It is therefore equally important
that the formal audit role of the Audit Committee is left to that Committee. Areas in which
financial scrutiny can add value, complementary to the work of the Audit Committee, including
the following according to the Local Government Association:

. Reviewing draft (medium-term) financial plans

. Monitoring internal and external audit reports, in order to identify areas where further
scrutiny may be beneficial

. Responding to requests from the public for greater clarity on the council’'s finance and
spending plans

. Periodically carrying out post-implementation reviews of large (in terms of revenue or

capital) projects
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8.2

8.3

. Challenging decisions related to new service commitments, investments, and
previously unbudgeted demands

. Scrutinising the financial implications of greater partnership working

. Keeping a regular ‘watching brief' on important matters affecting general

resource management.

The above matters will inform the work planning of Overview & Scrutiny of Council
functions and those of partners.

Cabinet, Audit and Overview & Scrutiny Committees will be guided by advice from
the Council’'s Section 151 Officer on the boundary of responsibility between Audit and
Overview & Scrutiny.

9. Overview & Scrutiny Work planning

9.1

9.2

9.3

Around the start of each Municipal Year, the Overview & Scrutiny committees will
hold a work planning workshop. As part of this workshop the views of the relevant
Cabinet Member(s) will be inputted alongside the views received from others. The
Cabinet’s adopted priorities in support of the Corporate Plan will be considered,
areas of planned policy development over the relevant Municipal Year (and the
next) will be provided and they will be asked to highlight any areas where overview
& scrutiny may be specifically invited to assist in work (including Community
Leadership areas).

The Chairmen and Vice-Chairmen of the Overview & Scrutiny Committees will meet
quarterly with representatives of the Cabinet in order to ensure ongoing
opportunities for Cabinet input into Overview & Scrutiny Committee work plans,
ongoing opportunities for Overview & Scrutiny to input into Cabinet policy
development or to address performance issues and to build on the positive working
relationship between the two functions.

Overview & Scrutiny Committees may legitimately expect to receive a written report
with relevant details for each item on its work programme and, where possible, this
report should always be circulated with the agenda for the meeting.

10. Overview & Scrutiny Recommendations to the Cabinet

10.1

10.2

Overview & Scrutiny Committees may make recommendations to the Cabinet on
functions the Council is responsible for through a formal committee meeting or, say,
by way of a Task & Finish Group’s Final Report.

Upon receipt of a recommendation from Overview & Scrutiny, Cabinet Members

will:

. Give due consideration to any recommendations or views expressed;

. Provide an explanation for the reasons why recommendations made by
Overview & Scrutiny have or have not been pursued.
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10.3

11.

111

Once approved by the relevant Overview & Scrutiny Committee, the views of the
Cabinet Member on any recommendations will be sought and included within the
report. The Chairman of the Overview & Scrutiny Committee/Task & Finish Group
will have the opportunity to meet with the relevant Cabinet Member(s) to discuss the
recommendations and the response to those recommendations. The Final Report
will then be submitted to the Cabinet for consideration. Should any of the
recommendations not be approved or be only partially supported, the Cabinet will
provide details of the reason why. The response of

Cabinet to recommendations will be reported to the next available meeting of the
Overview & Scrutiny Committee.

Urgent Items of Cabinet Business

The Chairman of the appropriate Overview and Scrutiny Committee may be
requested to consent to certain decision being taken by the Cabinet/a Cabinet
Member if there is an urgent decision needing to be taken and, due to that urgency,
the required notice cannot be given and/or the normal call-in procedures of a decision
cannot be applied. The Committee Chairman will consider each request and will not
unreasonably withhold consent where the purpose of granting consent is in
accordance with the legislative provisions and thereby permit the urgent decision to
be made. Notice of the urgency reasons and the consent of the Committee
Chairman will then follow.

12. Scrutiny Consideration of Confidential Decisions

12.1

Overview & Scrutiny Committee Members have a right to access exempt
information supporting decisions that have been taken in order to allow an effective
enquiry of the decision. Should an Overview & Scrutiny Member wish to ask
questions at a public Committee meeting around an decision that itself is exempt
from publication or is based on information that is so exempt, the press and public
may be excluded in accordance with the Council's Constitution and the Cabinet
Member will be expected to answer in an open and transparent manner. The
exempt information will remain confidential and all elected members and officers
who receive that information shall maintain that confidentiality in line with the codes
of conduct for Elected Members and Officers.

13. Call-in

13.1

Following the mediation process provided for in the Constitution, and on the basis of
a continuing call-in situation, Cabinet Members will be expected to attend any
meetings of Overview & Scrutiny committees at which a call-in request in relation to
their area of responsibility is being considered. Summarising the requirements of
the relevant Procedure Rules in the Constitution, if the relevant Cabinet Member
cannot attend, the Leader, should attend in their absence or designate another
Cabinet Member to do so. The purpose of their attendance will be to present the
decision and the basis for it and to answer questions of fact. The following
procedure will take place where call-ins are being considered:

i. One of the Members who called in the decision will speak first.

ii. The Chair will invite the Cabinet Member (decision maker) to respond.
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iil. The Committee will then ask questions of the decision maker, who may ask
a relevant officer to supply further information if necessary.
iv. The Committee debates the issue and votes on the outcome.

14. Councillor Call to Action

14.1 Cabinet Members will be invited and expected to attend any meetings of Overview
& Scrutiny Committees at which a call to action request in relation to their area of
responsibility is being considered. A similar process will apply as outlined for Call-
In decisions referred to earlier.

14.2 Overview & Scrutiny Committee members are not entitled to draft materials while
policy is being developed unless the Cabinet consults the relevant Overview and
Resources Committee through the formulation of policy. This is to ensure
resources are used in an efficient manner. Cabinet Members and Officers are
expected to ensure the Schedule of Forthcoming Decisions is up to date and
accurate to assist with this for work programming purposes.

15. Ensuring Compliance with the Protocol

15.1 The Assistant Director Corporate Policy and Support (in his role as the designated
Scrutiny Officer) and the Corporate Director — Law and Governance (in their role as
Monitoring Officer) will be responsible for overseeing compliance with the
Cabinet/Overview & Scrutiny Protocol which should be used by Members to support
the wider aim of supporting and promoting a culture of overview & scrutiny. The
success of the protocol will be determined by:

. Recognition of the value of overview & scrutiny;

. A clear record of constructive challenge;

. Valuable Overview & Scrutiny reviews that achieve outcomes;
. An open and accountable decision making process.

15.2 With due regard to the Council’'s Statement on Council development, training will be
made available for those on Overview & Scrutiny Committees and those in the
Cabinet on this protocol and elements referenced in it including work planning,
budget scrutiny, using performance data and key lines of enquiry.

15.3 In the Overview & Scrutiny Annual Report submitted to Full Council each year there
will be a section demonstrating the impact of Overview & Scrutiny and effectiveness
of the Protocol.

15.4 All Members have agreed to adhere to the Council’'s Policies and Procedures
through the Members’ Code of Conduct. Any Member who considers the principles
of this Protocol had been compromised will raise the issue with the Leader or
relevant Chairman of the Overview & Scrutiny to seek resolution in the first
instance. Where appropriate, the Group Leader will be notified. In circumstances,
where a suitable resolution has not been reached between Members, the matter
can be raised with the Monitoring Officer.

15.5 Any concerns regarding the behaviours between Members and Officers will be dealt
with in accordance with the Member Officer Relationship Protocol.
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PROTOCOL FOR WEBCASTING OF FORMAL
COUNCIL MEETINGS AND FOR PUBLIC
FILMING AND RECORDING OF MEETINGS

This protocol is provided to assist the conduct of webcasting and other filming/recording

of meetings and to ensure compliance with its obligations under the Openness of Local

Government Bodies Regulations 2014, Data Protection Act 2018 and the Human Rights
Act 1998.
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Webcasting of public council and committee meetings
Introduction

Tendring District Council is committed to being open and transparent in the way it conducts its
business. Most formal meetings of the Council are open to the public to attend and there are
schemes covering the submission of petitions and questions to the Council meetings as well as
schemes for public speaking at meetings of the Planning Committee. However, some residents may
not be able to attend the meetings they are interested in. To ensure that those residents can still
engage in the democratic process, the Council films and streams, live, many of its meetings
(webcasting’). These can then be watched online as the meeting happens or up to four years after
the meeting (the Council retains three full years of recordings and the relevant proportion of the
current Municipal Year). In addition to the webcasting service provided by the Council, there are
additional legal rights for the public to attend all of our formal public meetings and film, photograph,
audio record or report from the meeting using social media or any other means (subject to it not being
disruptive). These rights are explained below.

Which meetings are webcast?

The Council aims to webcast all its formal meetings to which the public have a right to attend. This
includes meetings of its Council, Cabinet, Audit Committee, Community Leadership Overview &
Scrutiny Committee, Human Resources & Council Tax Committee, Licensing & Registration
Committee, Planning Committee, Planning Policy & Local Plan Committee, Resources and Services
Overview & Scrutiny Committee, Standards Committee, Tendring/Colchester Borders Garden
Community Joint Committee and the Premises/Personal Licences Sub-Committee. Meetings of the
Miscellaneous Licensing Sub-Committee are not normally webcast as the substantive items on its
agenda are usually considered in private session. Meetings of Working Parties and Task and Finish
Groups are not webcast.

How do we webcast and how long will the recording be available?

Cameras will be located in the Council's Committee Room at the Town Hall/Princes Theatre to
provide the webcasting facility. The Council may also hold hybrid meetings, where some participants
join the meeting remotely through a video link. The webcast of meetings will be available on the
Council's website for a period of up to four years (the Council retains three full year of recordings and
the relevant proportion of the current Municipal Year) and, after that, the recordings will be deleted.

In so far as individuals can be identified visually on a webcast or they can be heard in a recording,
Tendring District Council will use that personal information as part of its official authority/public task
and in order to promote engagement, service delivery and democratic responsibilities.

When individuals partake in a meeting that is webcast, the Council may share their information with
Elected Members, other Tendring District Council Services, other individuals involved in the meeting
and the public through its webcast service. We may also provide your information to our suppliers to
enable us to deliver this service.

Anyone who does not give their consent to be filmed/recorded as part of a meeting to which this
protocol applies must specifically request the Council’s Monitoring Officer for an exception to be made
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in advance of the meeting. The Monitoring Officer will take a view on a case-by-case basis on
whether there is sufficient justification for making an exemption.

In relation to these matters, the Council will normally not show camera footage of members of the
public who address the formal meeting of Council, Cabinet or a Committee when presenting petitions,
asking questions or as part of a public speaking scheme of the Council.

Audio of their contributions will be webcast and recorded. However, the camera will, during such
public involvement in meetings record either a wide angle view of the Councillors attending or of the
Chairman of the meeting. A statement to the effect that a member of the public is speaking shall be
displayed on the webcast/recording where this is possible by way of explanation of the audio and
video element of the webcast/recording at that time.

In addition to the above, the webcast/recording shall normally not show camera footage of the press
and public gallery and those there. It cannot be guaranteed that no footage will be webcast or
recorded, however, efforts will be made to minimise or avoid entirely that footage.

Are there any meetings or parts of meetings which the Council may not webcast?

Tendring District Council wants to make sure meetings are webcast as far as possible to ensure full
engagement with the public. However there are instances where it may not be appropriate to webcast
a meeting or parts thereof, for example:

e When an individual, who is presenting at a public meeting, specifically requests not to
appear on the public webcast, and we agree with the request. We will always seek to
accommodate such requests and work with that individual to agree an approach that is
satisfactory to all parties. Any such part of a meeting that has not been broadcast will not appear
online or be available following the meeting. If you are watching from home you will see a notice
appearing on the screen to let viewers know what is happening. If you object to appearing in the
webcast, you should make this known in writing prior to the meeting by emailing
democraticservices@tendringdc.gov.uk and we will contact you to discuss further.

e In considering whether or not to record contributions by children at meetings the Council
will, for those aged 16 or over check with the young people themselves that they are content to
be filmed and, subject to that, record and broadcast them. For children younger than 16, or those
who are otherwise thought vulnerable, we will record only with the consent of the appropriate
parent or guardian. If we are in any doubt we will stop the webcast whilst children are speaking.
If the children are attending as part of an event involving stakeholder(s) (for example, a school or
schools), the Council will expect the stakeholder(s) to have procured the necessary parents’
consents.

e When Councillors at a meeting pass a resolution to exclude the press and public because
there is likely to be disclosure of exempt or confidential information. The Council will always
try to conduct its business in public, however from time to time the press and public may be
excluded from meetings in accordance with the rules set out in legislation and the Council's
Constitution. You will be notified if watching from home that the webcasting has ceased for this
part of the meeting and why. The Chairman of the meeting will be asked to confirm that
webcasting has stopped before starting to discuss exempt or confidential information.
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e Rights of the public to film, record and photograph at any meeting

In addition to the webcasting of meetings hosted by the Council, by law the public also has a right
to (subject to it not being disruptive):

e Film, photograph or audio record a meeting or any part thereof

e Use any other means (e.g. tweeting, blogging etc.) to enable those not present to see or hear
proceedings as they happen or later

e Report or provide commentary of the proceedings so that the reporting or commentary is
available as the meeting takes place or later

Why does the Council allow the public and press to film, record and photograph its meetings?

In 2014, the Openness of Local Government Regulations came into force. This enabled the public to
report from all local authority public meetings, in a bid to increase transparency and openness in local
decision making.

The provisions only apply to meetings of the Council held in public. You may not film, record or use
social media to report from any of the Council’'s meetings which are private or not open to the public.

Full details of the right of the public to film, record and use social media to report from a meeting,
including the exemptions mentioned above, can be found in the_guide issued to accompany
these regulations.

Are there any other restrictions if | want to report from a meeting?

You do not have to ask us permission in advance to film, record, photograph or report from the
meeting using social media. However, we do ask that you respect the following when recording and
otherwise reporting from a meeting of the Council:

e Please do not film, photograph or report the views of children, young people, vulnerable people
and other members of the public who actively object to being filmed or photographed

e Beware that the common law applies — for example laws on public order offences and
defamation

e Please exercise your right to freedom of speech with responsibility — this means respecting the
views of others when reporting from a meeting and not disrupting the proceedings

e Please do not edit your filming or recording of the proceedings in a way which may lead to
misinterpretation

e Please show respect for those that you are filming or reporting on
Remember you are only permitted to film, record, photograph or report from the public meeting
itself (i.e. from the time it is called to order to the time it concludes). Activity and discussion before
or afterwards does not fall within the scope of the regulations

e Filming, recording, photographing or reporting is only permitted of the meeting, not of the public
gallery

Signage of webcasting and other filming and recording at meetings
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Agendas relating to meetings that may be webcast will include a statement to alert the public to the
webcast as well as the rights of the public generally to film, record, photograph and use social
media to report from the proceedings, as follows:

WEBCASTING NOTICE

This meeting will be filmed by the Council for live and/or subsequent
broadcast on the Council’s website. The whole of the meeting will be filmed,
except where there are confidential or exempt items, and the footage will be
on the website for up to four years (the Council retains three full years of
recordings and the relevant proportion of the current Municipal Year). A
copy of it will also be retained in accordance with the Council’'s data
retention policy.

The Council will seek to avoid/minimise footage of members of the public in
attendance at, or participating in the meeting.

In addition, the Council is obliged by law to allow members of the public to
take photographs, film, audio-record, and report on the proceedings at
public meetings. The Council will only seek to prevent this should it be
undertaken in a disruptive or otherwise inappropriate manner.

If you have any queries regarding webcasting or the recording of
meetings by the public, please contact Democratic Services on
democraticservices@tendringdc.gov.uk

The Chairman of the meeting will also make an announcement at the beginning of the meeting to
make sure everyone understands that the meeting will be webcast and that they may also be filmed
by others in the Chamber.

Social Media comments during webcasting

The Council may use generally available platforms to show its webcast footage. When it does so,
and if the platform allows for comments to be made by viewers, the Council will provide a message to
make it clear that it does not monitor comments and there is no facility to pass those comments on to
the attendees of the meeting.

Other provisions
Webcasting

The Chairman of the meeting has the discretion to request the termination or suspension of the
webcast if continuing to webcast would prejudice the proceedings of the meeting.

This would include:

(i) Public disturbance or other suspension of the meeting;
(ii) Exclusion of public and press being moved and supported;
(iii) Any other reason supported by the Council/Committee.
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Archived webcasts or parts of webcasts shall only be removed from the Council's website if the
Monitoring Officer considers that it is necessary because all or part of the content of the webcast is, or
is likely to be, in breach of any statutory provision or common law rule, for example Data Protection
and/or Human Rights legislation or provisions relating to confidential or exempt information. There may
also need to be a temporary removal of webcasts while allegations of breaches are investigated. It is
anticipated, however, that meetings will be conducted lawfully and that the need to exercise this power
will occur only on an exceptional basis.

Any elected Member who is concerned about any webcast should raise their concerns with the
Assistant Director Corporate Policy and Support.

Other filming, recording, photographing or the use of social media for reporting from the
meeting

The Chairman of the meeting has the absolute discretion to terminate or suspend filming,
recording and use of social media by members of the public during a meeting if, in their opinion,
the activity:

e s disrupting the meeting and impeding good decision making;
e s infringing the rights of any members of the public;
e s in danger of repeating a defamatory statement that has been made.
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	JOINT STATEMENT 
	The role of councillor across all tiers of local government is a vital part of our country’s system of democracy. It is important that as councillors we can be held accountable and all adopt the behaviors and responsibilities associated with the role. Our conduct as an individual councillor affects the reputation of all councillors. We want the role of councillor to be one that people aspire to. We also want individuals from a range of backgrounds and circumstances to be putting themselves forward to become
	As councillors, we represent local residents, work to develop better services and deliver local change. The public have high expectations of us and entrust us to represent our local area; taking decisions fairly, openly, and transparently. We have both an individual and collective responsibility to meet these expectations by maintaining high standards and demonstrating good conduct, and by challenging behaviour which falls below expectations. 
	Importantly, we should be able to undertake our role as a councillor without being intimidated, abused, bullied or threatened by anyone, including the general public. 
	This Code has been designed to protect our democratic role, encourage good conduct and safeguard the public’s trust in local government. 
	INTRODUCTION 
	The Local Government Association (LGA) has developed this Model Councillor Code of Conduct, in association with key partners and after extensive consultation with the sector, as part of its work on supporting all tiers of local government to continue to aspire to high standards of leadership and performance. It is a template for councils to adopt in whole and/or with local amendments. 
	All councils are required to have a local Councillor Code of Conduct. 
	The LGA will undertake an annual review of this Code to ensure it continues to be fit- for-purpose, incorporating advances in technology, social media and changes in legislation. The LGA can also offer support, training and mediation to councils and councillors on the application of the Code and the National Association of Local Councils (NALC) and the county associations of local councils can offer advice and support to town and parish councils. 
	DEFINITIONS 
	For the purposes of this Code of Conduct, a “councillor” means a member or co-opted member of a local authority or a directly elected mayor. A “co-opted member” is defined in the Localism Act 2011 Section 27(4) as “a person who is not a member of the authority but who 
	a) 
	a) 
	a) 
	is a member of any committee or sub-committee of the authority, or; 

	b) 
	b) 
	is a member of, and represents the authority on, any joint committee or joint sub-committee of the authority; 


	and who is entitled to vote on any question that falls to be decided at any meeting of that committee or sub-committee”. 
	For the purposes of this Code of Conduct, “local authority” includes county councils, district councils, London borough councils, parish councils, town councils, fire and rescue authorities, police authorities, joint authorities, economic prosperity boards, combined authorities and National Park authorities. 
	PURPOSE OF THE CODE OF CONDUCT 
	The purpose of this Code of Conduct is to assist you, as a councillor, in modelling the behaviour that is expected of you, to provide a personal check and balance, and to set out the type of conduct that could lead to action being taken against you. It is also to protect you, the public, fellow councillors, local authority officers and the reputation of local government. It sets out general principles of conduct expected of all councillors and your specific obligations in relation to standards of conduct. T
	GENERAL PRINCIPLES OF COUNCILLOR CONDUCT 
	Everyone in public office at all levels; all who serve the public or deliver public services, including ministers, civil servants, councillors and local authority officers; should uphold the Seven Principles of Public Lifealso known as the Nolan Principles. 
	, 

	Building on these principles, the following general principles have been developed specifically for the role of councillor. 
	In accordance with the public trust placed in me, on all occasions: 
	• 
	• 
	• 
	I act with integrity and honesty 

	• 
	• 
	I act lawfully 

	• 
	• 
	I treat all persons fairly and with respect; and 

	• 
	• 
	I lead by example and act in a way that secures public confidence in the role of councillor. 


	In undertaking my role: 
	• 
	• 
	• 
	I impartially exercise my responsibilities in the interests of the local community 

	• 
	• 
	I do not improperly seek to confer an advantage, or disadvantage, on any person 

	• 
	• 
	I avoid conflicts of interest 

	• 
	• 
	I exercise reasonable care and diligence; and 

	• 
	• 
	I ensure that public resources are used prudently in accordance with my local authority’s requirements and in the public interest. 


	APPLICATION OF THE CODE OF CONDUCT 
	This Code of Conduct applies to you as soon as you sign your declaration of acceptance of the office of councillor or attend your first meeting as a co-opted member and continues to apply to you until you cease to be a councillor. 
	This Code of Conduct applies to you when you are acting in your capacity as a councillor which may include when: 
	• 
	• 
	• 
	you misuse your position as a councillor 

	• 
	• 
	Your actions would give the impression to a reasonable member of the public with knowledge of all the facts that you are acting as a councillor; 


	The Code applies to all forms of communication and interaction, including: 
	• 
	• 
	• 
	at face-to-face meetings 

	• 
	• 
	at online or telephone meetings 

	• 
	• 
	in written communication 

	• 
	• 
	in verbal communication 

	• 
	• 
	in non-verbal communication 

	• 
	• 
	in electronic and social media communication, posts, statements and comments. 


	You are also expected to uphold high standards of conduct and show leadership at all times when acting as a councillor. 
	Your Monitoring Officer has statutory responsibility for the implementation of the Code of Conduct, and you are encouraged to seek advice from your Monitoring Officer on any matters that may relate to the Code of Conduct. Town and parish councillors are encouraged to seek advice from their Clerk, who may refer matters to the Monitoring Officer. 
	STANDARDS OF COUNCILLOR CONDUCT 
	This section sets out your obligations, which are the minimum standards of conduct required of you as a councillor. Should your conduct fall short of these standards, a complaint may be made against you, which may result in action being taken. 
	Guidance is included to help explain the reasons for the obligations and how they should be followed. 
	General Conduct 
	Respect 
	1. 

	As a councillor: 
	1.1 
	1.1 
	1.1 
	I treat other councillors and members of the public with respect. 

	1.2 
	1.2 
	I treat local authority employees, employees and representatives of partner organisations and those volunteering for the local authority with respect and respect the role they play. 


	Respect means politeness and courtesy in behaviour, speech, and in the written word. Debate and having different views are all part of a healthy democracy. As a councillor, you can express, challenge, criticise and disagree with views, ideas, opinions and policies in a robust but civil manner. You should not, however, subject individuals, groups of people or organisations to personal attack. 
	In your contact with the public, you should treat them politely and courteously. Rude and offensive behaviour lowers the public’s expectations and confidence in councillors. 
	In return, you have a right to expect respectful behaviour from the public. If members of the public are being abusive, intimidatory or threatening you are entitled to stop any conversation or interaction in person or online and report them to the local authority, the relevant social media provider or the police. This also applies to fellow councillors, where action could then be taken under the Councillor Code of Conduct, and local authority employees, where concerns should be raised in line with the local
	Bullying, harassment and discrimination 
	2. 

	As a councillor: 
	2.1 
	2.1 
	2.1 
	I do not bully any person. 

	2.2 
	2.2 
	I do not harass any person. 

	2.3 
	2.3 
	I promote equalities and do not discriminate unlawfully against any person. 


	The Advisory, Conciliation and Arbitration Service (ACAS) characterises bullying as offensive, intimidating, malicious or insulting behaviour, an abuse or misuse of power through means that undermine, humiliate, denigrate or injure the recipient. Bullying might be a regular pattern of behaviour or a one-off incident, happen face-to-face, on social media, in emails or phone calls, happen in the workplace or at work social events and may not always be obvious or noticed by others. 
	The Protection from Harassment Act 1997 defines harassment as conduct that causes alarm or distress or puts people in fear of violence and must involve such conduct on at least two occasions. It can include repeated attempts to impose unwanted communications and contact upon a person in a manner that could be expected to cause distress or fear in any reasonable person. 
	Unlawful discrimination is where someone is treated unfairly because of a protected characteristic. Protected characteristics are specific aspects of a person's identity defined by the Equality Act 2010. They are age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex and sexual orientation. 
	The Equality Act 2010 places specific duties on local authorities. Councillors have a central role to play in ensuring that equality issues are integral to the local authority's performance and strategic aims, and that there is a strong vision and public commitment to equality across public services. 
	Impartiality of officers of the council 
	3. 

	As a councillor: 
	I do not compromise, or attempt to compromise, the impartiality of anyone who works for, or on behalf of, the local authority. 
	3.1 

	Officers work for the local authority as a whole and must be politically neutral (unless they are political assistants). They should not be coerced or persuaded to act in a way that would undermine their neutrality. You can question officers in order to understand, for example, their reasons for proposing to act in a particular way, or the content of a report that they have written. However, you must not try and force them to act differently, change their advice, or alter the content of that report, if doin
	Confidentiality and access to information 
	4. 

	As a councillor: 
	4.1 
	4.1 
	4.1 
	I do not disclose information: 
	I do not disclose information: 
	a. 
	a. 
	a. 
	given to me in confidence by anyone 

	b. 
	b. 
	acquired by me which I believe, or ought reasonably to be aware, is of a confidential nature, unless 
	acquired by me which I believe, or ought reasonably to be aware, is of a confidential nature, unless 
	i. 
	i. 
	i. 
	I have received the consent of a person authorised to give it; 

	ii. 
	ii. 
	I am required by law to do so; 

	iii. 
	iii. 
	the disclosure is made to a third party for the purpose of obtaining professional legal advice provided that the third party agrees not to disclose the information to any other person; or 

	iv. 
	iv. 
	the disclosure is: 
	the disclosure is: 
	1. 
	1. 
	1. 
	reasonable and in the public interest; and 

	2. 
	2. 
	made in good faith and in compliance with the reasonable requirements of the local authority; and 

	. 
	. 
	3

	I have consulted the Monitoring Officer prior to its release. 










	4.2 
	4.2 
	I do not improperly use knowledge gained solely as a result of my role as a councillor for the advancement of myself, my friends, my family members, my employer or my business interests. 

	4.3 
	4.3 
	I do not prevent anyone from getting information that they are entitled to by law. 


	Local authorities must work openly and transparently, and their proceedings and printed materials are open to the public, except in certain legally defined circumstances. You should work on this basis, but there will be times when it is required by law that discussions, documents and other information relating to or held by the local authority must be treated in a confidential manner. Examples include personal data relating to individuals or information relating to ongoing negotiations. 
	Disrepute 
	5. 

	As a councillor: 
	I do not bring my role or local authority into disrepute. 
	5.1 

	As a Councillor, you are trusted to make decisions on behalf of your community and your actions and behaviour are subject to greater scrutiny than that of ordinary members of the public. You should be aware that your actions might have an adverse impact on you, other councillors and/or your local authority and may lower the public’s confidence in your or your local authority’s ability to discharge your/it’s functions. For example, behaviour that is considered dishonest and/or deceitful can bring your local 
	You are able to hold the local authority and fellow councillors to account and are able to constructively challenge and express concern about decisions and processes undertaken by the council whilst continuing to adhere to other aspects of this Code of Conduct. 
	6. 
	6. 
	Use of position 

	As a councillor: 
	6.1 
	6.1 
	I do not use, or attempt to use, my position improperly to the advantage or disadvantage of myself or anyone else. 

	Your position as a member of the local authority provides you with certain opportunities, responsibilities and privileges, and you make choices all the time that will impact others. However, you should not take advantage of these opportunities to further your own or others’ private interests or to disadvantage anyone unfairly. 
	7. 
	7. 
	Use of local authority resources and facilities 

	As a councillor: 
	7.1 
	7.1 
	7.1 
	I do not misuse council resources. 
	I do not misuse council resources. 
	7.2 
	7.2 
	7.2 
	I will, when using the resources of the local or authorising their use by others: 
	I will, when using the resources of the local or authorising their use by others: 
	a. 
	a. 
	a. 
	act in accordance with the local authority's requirements; and 

	b. 
	b. 
	ensure that such resources are not used for political purposes unless that use could reasonably be regarded as likely to facilitate, or be conducive to, the discharge of the functions of the local authority or of the office to which I have been elected or appointed. 








	You may be provided with resources and facilities by the local authority to assist you in carrying out your duties as a councillor. 
	Examples include: 
	• 
	• 
	• 
	office support 

	• 
	• 
	stationery 

	• 
	• 
	equipment such as phones, and computers 

	• 
	• 
	transport 

	• 
	• 
	access and use of local authority buildings and rooms. 


	These are given to you to help you carry out your role as a councillor more effectively and are not to be used for business or personal gain. They should be used in accordance with the purpose for which they have been provided and the local authority’s own policies regarding their use. 
	Complying with the Code of Conduct 
	8. 

	As a Councillor: 
	8.1 
	8.1 
	8.1 
	I undertake Code of Conduct training provided by my local authority. 

	8.2 
	8.2 
	I cooperate with any Code of Conduct investigation and/or determination. 

	8.3 
	8.3 
	I do not intimidate or attempt to intimidate any person who is likely to be involved with the administration of any investigation or proceedings. 

	8.4 
	8.4 
	I comply with any sanction imposed on me following a finding that I have breached the Code of Conduct. 


	It is extremely important for you as a councillor to demonstrate high standards, for you to have your actions open to scrutiny and for you not to undermine public trust in the local authority or its governance. If you do not understand or are concerned about the local authority’s processes in handling a complaint you should raise this with your Monitoring Officer. 
	Protecting your reputation and the reputation of the local authority 
	Interests 
	9. 

	As a councillor: 
	I register and disclose my interests. 
	9.1 

	Section 29 of the Localism Act 2011 requires the Monitoring Officer to establish and maintain a register of interests of members of the authority. 
	You need to register your interests so that the public, local authority employees and fellow councillors know which of your interests might give rise to a conflict of interest. The register is a public document that can be consulted when (or before) an issue arises. The register also protects you by allowing you to demonstrate openness and a willingness to be held accountable. You are personally responsible for deciding whether or not you should disclose an interest in a meeting, but it can be helpful for y
	You should note that failure to register or disclose a disclosable pecuniary interest as set out in Table 1, is a criminal offence under the Localism Act 2011. 
	Appendix B sets out the detailed provisions on registering and disclosing interests. If in doubt, you should always seek advice from your Monitoring Officer. 
	Gifts and hospitality 
	10. 

	As a councillor: 
	10.1 
	10.1 
	10.1 
	I do not accept gifts or hospitality, irrespective of estimated value, which could give rise to real or substantive personal gain or a reasonable suspicion of influence on my part to show favour from persons seeking to acquire, develop or do business with the local authority or from persons who may apply to the local authority for any permission, licence or other significant advantage. 

	10.2 
	10.2 
	I register with the Monitoring Officer any gift or hospitality with an estimated value of at least £50 within 28 days of its receipt. 


	10.3 
	10.3 
	I register with the Monitoring Officer any significant gift or hospitality that I have been offered but have refused to accept. 

	In order to protect your position and the reputation of the local authority, you should exercise caution in accepting any gifts or hospitality which are (or which you reasonably believe to be) offered to you because you are a councillor. The presumption should always be not to accept significant gifts or hospitality. However, there may be times when such a refusal may be difficult if it is seen as rudeness in which case you could accept it but must ensure it is publicly registered. However, you do not need 
	Appendices 
	Appendices 
	Appendix A – The Seven Principles of Public Life 

	The principles are: 
	Selflessness 
	Holders of public office should act solely in terms of the public interest. 
	Integrity 
	Holders of public office must avoid placing themselves under any obligation to people or organisations that might try inappropriately to influence them in their work. They should not act or take decisions in order to gain financial or other material benefits for themselves, their family, or their friends. They must disclose and resolve any interests and relationships. 
	Objectivity 
	Holders of public office must act and take decisions impartially, fairly and on merit, using the best evidence and without discrimination or bias. 
	Accountability 
	Holders of public office are accountable to the public for their decisions and actions and must submit themselves to the scrutiny necessary to ensure this. 
	Openness 
	Holders of public office should act and take decisions in an open and transparent manner. Information should not be withheld from the public unless there are clear and lawful reasons for so doing. 
	Honesty 
	Holders of public office should be truthful. 
	Leadership 
	Holders of public office should exhibit these principles in their own behaviour. They should actively promote and robustly support the principles and be willing to challenge poor behaviour wherever it occurs. 
	Appendix B Registering interests 
	Within 28 days of becoming a member or your re-election or re-appointment to office you must register with the Monitoring Officer the interests which fall within the categories set out in (which are as described in “The Relevant Authorities (Disclosable Pecuniary Interests) Regulations 2012”. You should also register details of your other personal interests which fall within the categories set out in (
	Table 1 
	Disclosable Pecuniary Interests) 
	Table 2 
	Other Registerable Interests). 

	“means an interest of yourself, or of your partner if you are aware of your partner's interest, within the descriptions set out in Table 1 below. 
	Disclosable pecuniary interest” 

	means a spouse or civil partner, or a person with whom you are living as husband or wife, or a person with whom you are living as if you are civil partners. 
	"Partner" 

	1. 
	1. 
	1. 
	You must ensure that your register of interests is kept up-to-date and within 28 days of becoming aware of any new interest, or of any change to a registered interest, notify the Monitoring Officer. 

	2. 
	2. 
	A ‘sensitive interest’ is as an interest which, if disclosed, could lead to the councillor, or a person connected with the councillor, being subject to violence or intimidation. 

	3. 
	3. 
	Where you have a ‘sensitive interest’ you must notify the Monitoring Officer with the reasons why you believe it is a sensitive interest. If the Monitoring Officer agrees they will withhold the interest from the public register. 


	Non participation in case of disclosable pecuniary interest 
	4. 
	4. 
	4. 
	Where a matter arises at a meeting which directly relates to one of your Disclosable Pecuniary Interests as set out in you must disclose the interest, not participate in any discussion or vote on the matter and must not remain in the room unless you have been granted a dispensation. If it is a ‘sensitive interest’, you do not have to disclose the nature of the interest, just that you have an interest. Dispensation may be granted in limited circumstances, to enable you to participate and vote on a matter in 
	Table 1, 


	5. 
	5. 
	Where you have a disclosable pecuniary interest on a matter to be considered or is being considered by you as a Cabinet member in exercise of your executive function, you must notify the Monitoring Officer of the interest and must not take any steps or further steps in the matter apart from arranging for someone else to deal with it 


	Disclosure of Other Registerable Interests 
	6. 
	6. 
	6. 
	Where a matter arises at a meeting which to the financial interest or wellbeing of one of your Other Registrable Interests (as set out in 2), you must disclose the interest., you must disclose the interest. You may 
	Where a matter arises at a meeting which to the financial interest or wellbeing of one of your Other Registrable Interests (as set out in 2), you must disclose the interest., you must disclose the interest. You may 
	directly relates 
	Table 

	speak on the matter only if members of the public are also allowed to speak at the meeting but otherwise must not take part in any discussion or vote on the matter and must not remain in the room unless you have been granted a dispensation. If it is a ‘sensitive interest’, you do not have to disclose the nature of the interest. 



	Disclosure of Non-Registerable Interests 
	7. 
	7. 
	7. 
	Where a matter arises at a meeting which to your financial interest or well-being (and is not a Disclosable Pecuniary Interest set out in Table 1) or a financial interest or well-being of a relative or close associate, you must disclose the interest. You may speak on the matter only if members of the public are also allowed to speak at the meeting but otherwise must not take part in any discussion or vote on the matter and must not remain in the room unless you have been granted a dispensation. If it is a ‘
	directly relates 


	8. 
	8. 
	Where a matter arises at a meeting which – 
	Where a matter arises at a meeting which – 
	affects 

	a. 
	a. 
	a. 
	your own financial interest or well-being; 

	b. 
	b. 
	a financial interest or well-being of a relative, close associate; or 

	c. 
	c. 
	a financial interest or well-being of a body included under the Other Registrable Interests as set out in 
	Table 2 



	you must disclose the interest. In order to determine whether you can remain in the meeting after disclosing your interest the following test should be applied 


	9. 
	9. 
	Where a matter (referred to in paragraph 8 above) the financial interest or wellbeing: 
	Where a matter (referred to in paragraph 8 above) the financial interest or wellbeing: 
	affects 
	-

	a. 
	a. 
	a. 
	to a greater extent than it affects the financial interests of the majority of inhabitants of the ward affected by the decision and; 

	b. 
	b. 
	a reasonable member of the public knowing all the facts would believe that it would affect your view of the wider public interest 





	You may speak on the matter only if members of the public are also allowed to speak at the meeting but otherwise must not take part in any discussion or vote on the matter and must not remain in the room unless you have been granted a dispensation. If it is a ‘sensitive interest’, you do not have to disclose the nature of the interest. 
	10. 
	10. 
	10. 
	Where you have an Other Registrable Interest or Non-Registrable Interest on a matter to be considered or is being considered by you as a Cabinet member in exercise of your executive function, you must notify the Monitoring Officer of the interest and must not take any steps or further steps in the matter apart from arranging for someone else to deal with it] 
	[



	Table 1: Disclosable Pecuniary Interests 
	This table sets out the explanation of Disclosable Pecuniary Interests as set out in the 
	Relevant Authorities (Disclosable Pecuniary Interests) Regulations 2012. 

	Subject 
	Subject 
	Subject 
	Subject 

	Description 
	Description 


	Employment, office, trade, profession or vocation 
	Employment, office, trade, profession or vocation 
	Employment, office, trade, profession or vocation 

	Any employment, office, trade, profession or vocation carried on for profit or gain. 
	Any employment, office, trade, profession or vocation carried on for profit or gain. 


	Sponsorship 
	Sponsorship 
	Sponsorship 

	Any payment or provision of any other financial benefit (other than from the council) made to the councillor during the previous 12-month period for expenses incurred by him/her in carrying out his/her duties as a councillor, or towards his/her election expenses. 
	Any payment or provision of any other financial benefit (other than from the council) made to the councillor during the previous 12-month period for expenses incurred by him/her in carrying out his/her duties as a councillor, or towards his/her election expenses. 
	This includes any payment or financial benefit from a trade union within the meaning of the Trade Union and Labour Relations (Consolidation) Act 1992. 


	Contracts 
	Contracts 
	Contracts 

	Any contract made between the councillor or his/her spouse or civil partner or the person with whom the councillor is living as if they were spouses/civil partners (or a firm in which such person is a partner, or an incorporated body of which such person is a director* or a body that such person has a beneficial interest in the securities of*) and the council 
	Any contract made between the councillor or his/her spouse or civil partner or the person with whom the councillor is living as if they were spouses/civil partners (or a firm in which such person is a partner, or an incorporated body of which such person is a director* or a body that such person has a beneficial interest in the securities of*) and the council 
	— 
	— 
	— 
	(a) 
	(a) 
	(a) 
	under which goods or services are to be provided or works are to be executed; and 

	(b) 
	(b) 
	which has not been fully discharged. 






	Land and Property 
	Land and Property 
	Land and Property 

	Any beneficial interest in land which is within the area of the council. 
	Any beneficial interest in land which is within the area of the council. 
	Any beneficial interest in land which is within the area of the council. 
	‘Land’ excludes an easement, servitude, interest or right in or over land which does not give the councillor or his/her spouse or civil partner or the person with whom the councillor is living as if they were spouses/ civil partners (alone or jointly with another) a 



	TR
	right to occupy or to receive income. 
	right to occupy or to receive income. 



	Licenses 
	Licenses 
	Licenses 
	Licenses 

	Any licence (alone or jointly with others) to occupy land in the area of the council for a month or longer. 
	Any licence (alone or jointly with others) to occupy land in the area of the council for a month or longer. 


	Corporate tenancies 
	Corporate tenancies 
	Corporate tenancies 

	Any tenancy where (to the councillor’s 
	Any tenancy where (to the councillor’s 
	knowledge)— 
	(a) 
	(a) 
	(a) 
	the landlord is the council; and 

	(b) 
	(b) 
	the tenant is a body that the councillor, or his/her spouse or civil partner or the person with whom the councillor is living as if they were spouses/ civil partners is a partner of or a director of or has a beneficial interest in the securities of 
	*
	*

	*
	*






	Securities 
	Securities 
	Securities 

	Any beneficial interest in securities of a body 
	Any beneficial interest in securities of a body 
	*
	*


	where— 
	(a) 
	(a) 
	(a) 
	that body (to the councillor’s knowledge) has a place of business or land in the area of the council; and 

	(b) 
	(b) 
	either— 
	either— 
	(i) 
	(i) 
	(i) 
	the total nominal value of the securities exceeds £25,000 or one hundredth of the total issued share capital of that body; or 
	*
	*



	(ii) 
	(ii) 
	if the share capital of that body is of more than one class, the total nominal value of the shares of any one class in which the councillor, or his/ her spouse or civil partner or the person with whom the councillor is living as if they were spouses/civil partners has a beneficial interest exceeds one hundredth of the total issued share capital of that class. 








	‘director’ includes a member of the committee of management of an industrial and provident society. 
	* 

	‘securities’ means shares, debentures, debenture stock, loan stock, bonds, units of a collective investment scheme within the meaning of the Financial Services and Markets Act 2000 and other securities of any description, other than money deposited with a building society. 
	* 

	Table 2: Other Registerable Interests 
	You must register as an Other Registrable Interest; a) any unpaid directorship b) any body of which are a member or are in a position of general control or management 
	You must register as an Other Registrable Interest; a) any unpaid directorship b) any body of which are a member or are in a position of general control or management 
	You must register as an Other Registrable Interest; a) any unpaid directorship b) any body of which are a member or are in a position of general control or management 
	You must register as an Other Registrable Interest; a) any unpaid directorship b) any body of which are a member or are in a position of general control or management 
	and to which you are nominated or appointed by your authority c) any body 
	and to which you are nominated or appointed by your authority c) any body 

	(i) 
	(i) 
	(i) 
	exercising functions of a public nature 

	(ii) 
	(ii) 
	directed to charitable purposes or 

	(iii) 
	(iii) 
	one of whose principal purposes includes the influence of public opinion or policy (including any political party or trade union) 

	of which you are a member or in a position of general control or management 
	of which you are a member or in a position of general control or management 





	Appendix C – the Committee on Standards in Public Life 
	The LGA has undertaken this review whilst the Government continues to consider the recommendations made by the Committee on Standards in Public Life in their report on If the Government chooses to implement any of the recommendations, this could require a change to this Code. 
	Local Government Ethical Standards. 

	The recommendations cover: 
	• 
	• 
	• 
	Recommendations for changes to the Localism Act 2011 to clarify in law when the Code of Conduct applies 

	• 
	• 
	The introduction of sanctions 

	• 
	• 
	An appeals process through the Local Government Ombudsman 

	• 
	• 
	Changes to the Relevant Authorities (Disclosable Pecuniary Interests) Regulations 2012 

	• 
	• 
	Updates to the Local Government Transparency Code 

	• 
	• 
	Changes to the role and responsibilities of the Independent Person 

	• 
	• 
	That the criminal offences in the Localism Act 2011 relating to Disclosable Pecuniary Interests should be abolished 


	The Local Government Ethical Standards report also includes Best Practice recommendations. These are: 
	Local authorities should include prohibitions on bullying and harassment in codes of conduct. These should include a definition of bullying and harassment, supplemented with a list of examples of the sort of behaviour covered by such a definition. 
	Best practice 1: 

	Councils should include provisions in their code of conduct requiring councillors to comply with any formal standards investigation and prohibiting trivial or malicious allegations by councillors. 
	Best practice 2: 

	Principal authorities should review their code of conduct each year and regularly seek, where possible, the views of the public, community organisations and neighbouring authorities. 
	Best practice 3: 

	An authority’s code should be readily accessible to both councillors and the public, in a prominent position on a council’s website and available in council premises. 
	Best practice 4: 

	Local authorities should update their gifts and hospitality register at least once per quarter, and publish it in an accessible format, such as CSV. 
	Best practice 5: 

	Councils should publish a clear and straightforward public interest test against which allegations are filtered. 
	Best practice 6: 

	Local authorities should have access to at least two Independent Persons. 
	Best practice 7: 

	An Independent Person should be consulted as to whether to undertake a formal investigation on an allegation, and should be given the option to review and comment on allegations which the responsible officer is minded to dismiss as being without merit, vexatious, or trivial. 
	Best practice 8: 

	Where a local authority makes a decision on an allegation of misconduct following a formal investigation, a decision notice should be published as soon as possible on its website, including a brief statement of facts, the provisions of the code engaged by the allegations, the view of the Independent Person, the reasoning of the decision-maker, and any sanction applied. 
	Best practice 9: 

	A local authority should have straightforward and accessible guidance on its website on how to make a complaint under the code of conduct, the process for handling complaints, and estimated timescales for investigations and outcomes. 
	Best practice 10: 

	Formal standards complaints about the conduct of a parish councillor towards a clerk should be made by the chair or by the parish council, rather than the clerk in all but exceptional circumstances. 
	Best practice 11: 

	Monitoring Officers’ roles should include providing advice, support and management of investigations and adjudications on alleged breaches to parish councils within the remit of the principal authority. They should be provided with adequate training, corporate support and resources to undertake this work. 
	Best practice 12: 

	A local authority should have procedures in place to address any conflicts of interest when undertaking a standards investigation. Possible steps should include asking the Monitoring Officer from a different authority to undertake the investigation. 
	Best practice 13: 

	Councils should report on separate bodies they have set up or which they own as part of their annual governance statement and give a full picture of their relationship with those bodies. Separate bodies created by local authorities should abide by the Nolan principle of openness and publish their board agendas and minutes and annual reports in an accessible place. 
	Best practice 14: 

	Senior officers should meet regularly with political group leaders or group whips to discuss standards issues. 
	Best practice 15: 

	The LGA has committed to reviewing the Code on an annual basis to ensure it is still fit for purpose. 
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	TENDRING DISTRICT COUNCIL COMPLAINTS PROCEDURE 
	1. Context 
	1.1 
	1.1 
	1.1 
	These “Arrangements” set out how you may make a complaint that an elected or co-opted member (with voting rights) of this Authority (“Tendring District Council” or a Town or Parish Council within its area (see 1.3 below)) has failed to comply with the Member Code of Conduct, and sets out how the authority will deal with allegations of a failure to comply with the Member Code of Conduct. 

	1.2 
	1.2 
	Under , Tendring District Council must have in place “arrangements” under which allegations that a Member or co-opted Member of the Authority (Town or Parish Council ), or of a Committee or Sub-Committee of the authority, has failed to comply with the Code of Conduct can be investigated and decisions made on such allegations. 
	Section 28(6) and (7) of the Localism Act 2011
	or of a 
	within the authority’s area


	1.3 
	1.3 
	Town and Parish Councils within the Tendring District are set out on the Council’s website. 

	1.4 
	1.4 
	Such arrangements must provide for the District Council to appoint at least one Independent Person, whose views must be sought by the Council before it takes a decision on an allegation against a Member, which it has decided shall be investigated, and whose views can be sought by the District Council at any other stage. The Council has adopted an Independent Person Protocol which sets out some general principles. 


	2. The Member Code of Conduct 
	2.1 
	2.1 
	2.1 
	The Council has adopted a Code of Conduct for Councillors, which is available on the website or on request from reception at the Council Offices. 

	2.2 
	2.2 
	Each Town or Parish Council is also required to adopt a Code of Conduct. If you wish to inspect a Town or Parish Council’s Code of Conduct, you should visit the website operated by the Town or Parish Council or request the Town or Parish Council Clerk to allow you to inspect the Town or Parish Council’s Code of Conduct. 


	3. Making a Complaint 
	3.1 
	3.1 
	3.1 
	If you wish to make a complaint, please write to or email: 
	If you wish to make a complaint, please write to or email: 
	The Monitoring Officer, Tendring District Council, 
	The Monitoring Officer, Tendring District Council, 
	Corporate Services, Town Hall, Station Road, 
	Clacton-on-Sea, Essex CO15 1SE 

	standards@tendringdc.gov.uk 
	standards@tendringdc.gov.uk 

	The Complaints Form can be downloaded from the website. 


	3.2 
	3.2 
	The Monitoring Officer is a senior officer of the authority who has a statutory responsibility for maintaining the Register of Members’ Interests and who is responsible for administering the 
	The Monitoring Officer is a senior officer of the authority who has a statutory responsibility for maintaining the Register of Members’ Interests and who is responsible for administering the 
	system in respect of complaints of member misconduct. This information will be retained by the Council for a period of two years in accordance with its Retention and Destruction Policy. The Council has adopted a Monitoring Officer Protocol which sets out some general principles. 


	3.3 
	3.3 
	In order to ensure that we have all the information which we need to be able to process your complaint, please complete and send us the complaint form which is available on request from the reception at the Council Offices or via the website. You must also include all relevant information relating to the complaint which you have to enable it to be fully considered. 
	In order to ensure that we have all the information which we need to be able to process your complaint, please complete and send us the complaint form which is available on request from the reception at the Council Offices or via the website. You must also include all relevant information relating to the complaint which you have to enable it to be fully considered. 
	Please provide us with your name and a contact address or email address, so that we can acknowledge receipt of your complaint and keep you informed of its progress. The name and address of a complainant will be provided to the member that is the subject of the complaint (“Subject Member”). In exceptional cases, we may agree to withhold your name and address from the Subject Member. If you want to keep your name and address confidential, please indicate this in the space provided on the complaint form along 


	3.4 
	3.4 
	The authority does not normally investigate anonymous complaints, unless it includes sufficient documentary evidence to show a significant breach of the Code of Conduct and there is a clear public interest in doing so. 

	3.5 
	3.5 
	Following receipt of your complaint, the Monitoring Officer will:-
	Following receipt of your complaint, the Monitoring Officer will:-
	(a) 
	(a) 
	(a) 
	acknowledge receipt of your complaint within 10 working days of receiving it; 

	(b) 
	(b) 
	notify, within 10 working days, the member that is the subject of the complaint that you have made a complaint about them and provide them with the information set out on the complaint form; excluding any personal information but including your name and address, unless this is to be withheld in accordance with section 3.3 above; 

	(c) 
	(c) 
	keep you and the Member that is the subject of the complaint informed of the progress of your complaint; and 

	(d) 
	(d) 
	your complaint will be given a reference number which will appear on complaint documentation to preserve the privacy of the complainant and the subject Member until the complaint outcome is determined. 




	3.6 
	3.6 
	The Complaints Procedure Flowchart is set out at the end of this procedure for reference. 

	3.7 
	3.7 
	The Complaints Procedure follows the principles of natural justice and the presumption of innocence until proven otherwise. Any determination by the Standards Committee is on a balance of probabilities. 

	3.8 
	3.8 
	Both Parties are encouraged to keep the matter of the complaint confidential whilst it is progressing in accordance with this complaints procedure. The Monitoring Officer will also adhere to this confidentiality and only inform/contact any such individuals which are identified in the procedure or by the parties. If the details of the complaint are made public, it may be necessary for a statement to be issued by the Monitoring Officer for clarification only. 


	4. Will your complaint be investigated? 
	4.1 
	4.1 
	4.1 
	The Monitoring Officer will review every complaint received and, may consult with one of the Independent Persons before making a decision as to whether the complaint: 
	The Monitoring Officer will review every complaint received and, may consult with one of the Independent Persons before making a decision as to whether the complaint: 
	4.1.1 
	4.1.1 
	4.1.1 
	Merits no further action 

	4.1.2 
	4.1.2 
	Merits early informal resolution or mediation 

	4.1.3 
	4.1.3 
	Merits further investigation 




	4.2 
	4.2 
	In reaching a decision in respect of how to progress the complaint the Monitoring Officer will take account of the following factors where appropriate:-
	In reaching a decision in respect of how to progress the complaint the Monitoring Officer will take account of the following factors where appropriate:-
	• 
	• 
	• 
	Was the Member acting in their official capacity? 

	• 
	• 
	Was the Member in office at the time of the alleged misconduct? 

	• 
	• 
	Is the complaint of a very minor or trivial nature? 

	• 
	• 
	Is the complaint vexatious or malicious? 

	• 
	• 
	Are there historical matters? 

	• 
	• 
	Is there a potential breach of the Code? 

	• 
	• 
	Assessment of public interest? 

	• 
	• 
	Is additional information required prior to making a decision? 




	4.3 
	4.3 
	The decision as to how the complaint is to be progressed will normally be taken within 15 working days of receipt of your complaint. Your complaint will be considered in accordance with the Assessment Criteria included at 
	The decision as to how the complaint is to be progressed will normally be taken within 15 working days of receipt of your complaint. Your complaint will be considered in accordance with the Assessment Criteria included at 
	Annex D (set out at the end of this procedure for reference). 

	Where the Monitoring Officer has taken a decision, you will be informed of the decision and the reasons for that decision. The Monitoring Officer may require additional information in order to come to a decision, and may come back to you for such information. In the absence of a response from you within 15 working days the Monitoring Officer may close the complaint. Information may be requested from the Subject Member against whom your complaint is directed to enable the Monitoring Officer to take the decis
	Where your complaint relates to a Town or Parish Councillor, the Monitoring Officer also inform the Town or Parish Council of your complaint and seek the views of the Town or Parish Clerkl before deciding whether the complaint merits formal investigation. 
	may 

	Any failure to comply with the time scale by the Monitoring Officer or parties concerned will be notified to the Standards Committee or Sub-Committee together with reasons for the delay and the member subject of the complaint and the complainant will be kept informed of progress and reasons for the delay. 


	4.4 
	4.4 
	In appropriate cases, the Monitoring Officer may seek to resolve the complaint informally through informal resolution, without the need for a formal investigation. Such informal resolution may involve notifying the Group Leader and the Member accepting that his/her conduct was unacceptable and/or offering an apology, and/or agreeing to mediation and/or 
	In appropriate cases, the Monitoring Officer may seek to resolve the complaint informally through informal resolution, without the need for a formal investigation. Such informal resolution may involve notifying the Group Leader and the Member accepting that his/her conduct was unacceptable and/or offering an apology, and/or agreeing to mediation and/or 
	other remedial action by the authority. Where the Member or the Authority make a reasonable offer of informal resolution, but you are not willing to accept the offer, the Monitoring Officer will take account of this in deciding whether the complaint merits further investigation. 
	Where the Subject Member is the Group Leader, appropriate alternative arrangements will be required for informal resolution or mediation; this will be dependent upon whether the Group has allocated a Deputy to undertake this role, involve the Group Leader directly or an independent individual or suitable alternative, depending upon the circumstances. 


	4.5 
	4.5 
	If your complaint identifies criminal conduct or breach of other regulation by any person, the Monitoring Officer has the authority and obligation to notify or refer to the Police or other regulatory agencies, subject to the necessary Legal Jurisdiction Criteria Test being applied. 


	5. Referral to the Standards Committee or Sub-Committee and how is the Investigation conducted? 
	The Committee and Sub-Committee Terms of Reference are included at 
	(
	Annex C (set out at the end of this procedure for reference). 

	5.1 
	5.1 
	5.1 
	The Council has adopted a procedure for the investigation of standards complaints a summary of which is attached as 
	The Council has adopted a procedure for the investigation of standards complaints a summary of which is attached as 
	Annex E (set out at the end of this procedure for reference). 

	The Council has a Town and Parish Councils’ Standards Sub-Committee which has responsibility for dealing with complaints regarding the actions of a Town or Parish Councillor, reference to the Sub-Committee throughout this procedure relates to the Town and Parish Council’s Standards Sub-Committee. 


	5.2 
	5.2 
	If the Monitoring Officer decides that a complaint merits further investigation without referral to the Standards Committee or Sub-Committee, he/she will commission the investigation to be undertaken by a suitably qualified investigator with requisite experience and may include another officer of the Council, a senior officer of another authority or an appropriately experienced consultant, ensuring that independence and impartiality is maintained. 
	If the Monitoring Officer decides that a complaint merits further investigation without referral to the Standards Committee or Sub-Committee, he/she will commission the investigation to be undertaken by a suitably qualified investigator with requisite experience and may include another officer of the Council, a senior officer of another authority or an appropriately experienced consultant, ensuring that independence and impartiality is maintained. 
	When deciding that a complaint merits further investigation, the Monitoring Officer may, in exceptional circumstances, refer the matter to the Council’s Standards Committee or Sub-Committee, with a recommendation together with any information received from either the complainant or member who is the subject of the complaint. The Committee or Sub-Committee, upon consideration of this recommendation and information, may decide that the complaint merits no further action, conciliation or similar resolution. 


	5.3 
	5.3 
	While an investigation under the Localism Act 2011 is not covered by the right to a fair hearing under Article 6 of the European Convention on Human Rights as the outcome of any hearing will not impact upon the rights of the councillor to carry on the role as a councillor, any investigation must nevertheless abide by the principles of natural justice That means that the councillor must know what they are accused of and be given the opportunity to comment on the allegations. 
	While an investigation under the Localism Act 2011 is not covered by the right to a fair hearing under Article 6 of the European Convention on Human Rights as the outcome of any hearing will not impact upon the rights of the councillor to carry on the role as a councillor, any investigation must nevertheless abide by the principles of natural justice That means that the councillor must know what they are accused of and be given the opportunity to comment on the allegations. 
	(R (Greenslade) v Devon County Council 2019). 

	The Investigating Officer or Monitoring Officer will decide whether he/she needs to meet you or speak to you to understand the nature of your complaint and so that you can explain your understanding of events and suggest what documents need to be seen and who needs to be 
	The Investigating Officer or Monitoring Officer will decide whether he/she needs to meet you or speak to you to understand the nature of your complaint and so that you can explain your understanding of events and suggest what documents need to be seen and who needs to be 
	interviewed. Any information supplied to the Monitoring Officer or Investigating Officer can only be kept confidential within the remit of the investigation and therefore, may be shared with the parties. It is important to note that if a hearing is required at a later date, and the Standards 

	Committee is convened the information disclosed will be available to the public in accordance with the Access to Information legislation, which the Council has to abide by when conducting meetings. 


	5.4 
	5.4 
	As referred to in section 3.5, upon receipt of your complaint the member that is the subject of the complaint will ordinarily be informed that you have made a complaint about them and will be provided with details of the complaint. If an investigation is to be undertaken, the Investigating Officer or Monitoring Officer will normally write to the Subject Member against whom you have complained and provide him/her with full details of your complaint, (including your name and address but excluding any addition

	5.5 
	5.5 
	At the end of his/her investigation, the Investigating Officer or Monitoring Officer will produce a draft report (“the Investigation Report”) and will, in all cases, send copies of that draft report, in confidence, to you and to the Member concerned, to give you both an opportunity to identify any matters in that draft report which you disagree with or which you consider requires more consideration. At this stage, the Subject Member should clearly identify any matters of contention within the draft Investig

	5.6 
	5.6 
	Having received and taken account of any comments which you, or the Subject Member may make on the draft Investigation Report, the report will be finalised. Where an Investigating Officer has been appointed the Investigating Officer will send his/her final report to the Monitoring Officer together with a conclusion as to whether the evidence supports a finding of failure to comply with the Code of Conduct. 

	5.7 
	5.7 
	It is important to highlight that the Investigation Report follows the format, or similar, as agreed with the Monitoring Officer, as set out in Annex E. The Investigation Report is the outcome of a thorough investigation, and should the matter proceed to a hearing, it is expected that no new information will be produced by the Parties or the Investigator. The Report must be clear to follow, and demonstrate the robustness of the investigation undertaken. 


	6. What happens if the Investigating Officer or Monitoring Officer concludes that there is with the Code of Conduct? 
	no evidence of a failure to comply 

	6.1 
	6.1 
	6.1 
	If an Investigating Officer has been appointed, the Monitoring Officer will review the Investigating Officer’s report and may consult with the Independent Person(s). If he/she is satisfied that the Investigating Officer’s report is sufficient, subject to 6.3 below, the Monitoring Officer will write to you and to the Subject Member notifying you that he/she is satisfied that no further action is required, and give you both a copy of the Investigation Final Report. The Monitoring Officer will also notify the 
	(and, if appropriate, to the Town or Parish Council, where your complaint relates to a Town or Parish Councillor), 


	6.2 
	6.2 
	If an Investigating Officer has been appointed and if the Monitoring Officer is not satisfied that the investigation has been conducted properly, he/she may ask the Investigating Officer to reconsider his/her report. 

	6.3 
	6.3 
	The Monitoring Officer, may at their own discretion and only in exceptional cases, following consultation with the Chief Executive, decide to refer cases to the Committee for determination where the outcome of an investigation was to recommend no breach of the Code of Conduct 


	Exceptional cases may include but not be limited to matters where the evidence is so finely balanced or is in the public interest to do so. 
	7. What happens if the Investigating Officer or Monitoring Officer concludes that there with the Code of Conduct? 
	is evidence of a failure to comply 

	7.1 
	7.1 
	7.1 
	If an Investigating Officer has been appointed, the Monitoring Officer will review the Investigating Officer’s report and will then either refer the matter for a hearing before the Standards Committee or Sub-Committee or in consultation with one of the Independent Persons seek an informal resolution or mediation. 
	If an Investigating Officer has been appointed, the Monitoring Officer will review the Investigating Officer’s report and will then either refer the matter for a hearing before the Standards Committee or Sub-Committee or in consultation with one of the Independent Persons seek an informal resolution or mediation. 
	7.1.1 
	7.1.1 
	7.1.1 
	Informal Resolution 
	Informal Resolution 
	Informal Resolution 

	The Monitoring Officer may consider that the matter can reasonably be resolved without the need for a hearing. In such a case, he/she will consult with one of the Independent Persons and with you as complainant and seek to agree what you consider to be a fair resolution which also helps to ensure higher standards of conduct for the future. Such resolution may include the Member accepting that his/her conduct was unacceptable and/or offering an apology, and/or mediation and/or other remedial action by the Au
	and the Town or Parish Council) 



	7.1.2 
	7.1.2 
	Hearing 
	Hearing 






	If the Monitoring Officer considers that informal resolution is not appropriate, or the Councillor concerned is not prepared to undertake any proposed remedial action, such as giving an apology, then the Monitoring Officer will report the Investigation Report to the Standards Committee or Sub-Committee which will conduct a hearing before deciding whether the Member has failed to comply with the Code of Conduct and, if so, whether to take any action in respect of the Member. 
	To conduct a hearing, the Standards Committee must be formally convened and a Committee Agenda and Report is published and made available for public and press inspection, however, the Investigators Report will be kept confidential and will remain in Part B, until the day of the hearing to protect the parties. 
	Procedure following Investigation to referral for a Standards Committee hearing: 
	Procedure following Investigation to referral for a Standards Committee hearing: 

	The Council has produced a summary of the procedure following investigation to referral for a Standards Committee hearing for ease of reference and is included as Annex F. 
	The hearing will follow the Council’s formally adopted Hearing Procedure, as set out in Annex G and a copy of which will be provided in advance of the Standards Committee. 
	For reasons of fairness and proportionality a hearing should wherever possible take place within three months of the date on which the investigator’s report was completed. Where that is not possible, for example because the matter is awaiting the outcome of other matters being dealt with by outside bodies or other investigations into the Subject Member, the Monitoring Officer should notify the relevant parties of the reason for the delay and provide an estimated timescale. 
	However, the hearing should not take place sooner than 14 days after the Investigation Report has been issued unless the Subject Member agrees. This is to allow them sufficient time to prepare their defence and consider any witnesses they may wish to call. 
	Notification of Hearing Date: 
	Notification of Hearing Date: 

	Once a date has been set for a Hearing the Monitoring Officer should notify: 
	(i) 
	(i) 
	(i) 
	the Subject Member; 

	(ii) 
	(ii) 
	the Investigator; 

	(iii) 
	(iii) 
	the relevant Independent Person(s); 

	(iv) 
	(iv) 
	the Complainant (if appropriate); 

	(v) 
	(v) 
	the Clerk of any relevant Town or Parish Council. 


	The Monitoring Officer should also outline the Hearing Procedure; the Subject Member’s rights and additionally request for a written response from the Subject Member within a set time. This is to find out whether the Subject Member: 
	(a) 
	(a) 
	(a) 
	intends to be represented at the hearing 

	(b) 
	(b) 
	disagrees with any of the findings of fact in the Investigation Report, including reasons for any of these disagreements 

	(c) 
	(c) 
	wishes to give evidence to the hearing, either verbally or in writing 

	(d) 
	(d) 
	would like to call relevant witnesses to give evidence to the Standards Committee 
	would like to call relevant witnesses to give evidence to the Standards Committee 
	Note - should the Subject Member wish witnesses to attend the Hearing, either in person or virtually, sufficient reasoning should be given as to why the evidence as set out in the Investigation Report needs to be demonstrated further. Witnesses may be called but clear, timely reasons should be given, and it should be noted that no cross-examination is permitted. 


	(e) 
	(e) 
	request any part of the hearing to be held in private 

	(f) 
	(f) 
	request any part of the Investigation Report or other relevant documents to be withheld from the public. 


	The investigator should also be asked if they wish to call any witnesses. 
	Availability: 
	Availability: 

	If the Subject Member is unable to make the specified date the Standards Committee may arrange for the hearing to be held on a different date, if they are satisfied that the Subject Member has given an acceptable reason. Where the Subject Member does not give an acceptable reason or does not reply within a specified time, the Standards Committee should proceed with the date and may consider the report in the Subject Member’s absence if the Subject Member does not go to the hearing. The Subject Member should
	If one or more witnesses are unavailable on the given date the Monitoring Officer, in consultation with the Standards Committee chairman, should decide how the material they would bring to the hearing could be presented and whether another date needs to be looked for. Witnesses, especially members of the public, often play an important part in the process and should be treated with courtesy and respect although it may be that their views were already sought as part of the investigation so the Standards Comm
	Holding a pre-hearing 
	Holding a pre-hearing 

	As soon as a date has been set for a hearing the Standards Committee should hold a private pre-hearing. The purpose of the pre-hearing process is to allow matters at the hearing to be dealt with more fairly and economically. This is because it quickly alerts parties to possible areas of difficulty and, if possible, allows them to be resolved before the hearing itself. 
	At the pre-hearing the Standards Committee should: 
	• 
	• 
	• 
	Decide whether any of the findings of fact in the investigation report are in dispute and, if so, how relevant they are likely to be at the hearing. For example, if the dispute is about the time of a particular conversation but that time is not relevant to whether the Code has been breached or not, there would be little point focussing on that. On the other hand, if that alleged discrepancy were material the Standards Committee needs to satisfy itself how it would resolve that difference at the hearing. 

	• 
	• 
	Consider any additional evidence it considers is required at the hearing. 

	• 
	• 
	Identify any witnesses it thinks it would want to hear from. 

	• 
	• 
	Decide if witnesses which the Subject Member or Investigator may want to call are relevant bearing in mind the nature of the issue and the need for proportionality. For example, if an incident has occurred at full council there would be no need to call every member as a witness but equally the Standards Committee may feel it needs to hear from a couple of witnesses representing different sides. Similarly, if the Subject Member decides to call a number of character witnesses the Standards Committee should ta

	• 
	• 
	Consider whether there are any parts of the hearing that are likely to be held in private on the grounds that they contain ‘exempt’ material (see section on confidentiality below) though the final decision will rest with the Standards Committee on the day. The presumption should be to hold a public hearing unless there is specific exempt or confidential information as defined by Part VA of the Local Government Act 1972. 

	• 
	• 
	Identify any potential conflicts of interest, for example any close associations with the people involved or potential witnesses. The Monitoring Officer will advise if any conflicts mean that a councillor should stand down from the Standards Committee. 


	It is important that at the pre-hearing Standards Committee members do not debate the merits of the case. 
	Note: the pre-hearing would not of itself be a formal meeting so would not be open and often these matters can be dealt with through correspondence. Once the pre-hearing has been held the Monitoring Officer should write to everyone involved in the complaint at least two weeks before the hearing. This should confirm the date, time and place for the hearing, note whether the Subject Member or Investigator will be represented at the hearing. It should also list those witnesses, if any, who will be asked to giv
	Hearing: 
	Hearing: 
	Hearing: 

	Roles and Responsibilities at the Hearing: 
	Roles and Responsibilities at the Hearing: 


	: 
	Officer roles

	Monitoring Officer – commissioned the investigation and determined that a Standards Hearing was an appropriate course of action. 
	Investigator – presents the content and findings of their investigation report to the Committee 
	Deputy Monitoring Officer – provides procedural advice to the Standards Committee throughout the Standards Hearing (including within deliberations). 
	The Council’s Legal Services are to be available to provide legal advice to the Standards Committee throughout the Hearing. Should a Subject Member wish to be legally represented at a Standards Committee Hearing, the Legal Advisor shall be seated with the Standards Committee in order to provide legal advice throughout the Hearing. 
	Committee’s role: 
	Committee’s role: 

	The Standards Committee conducts a hearing in accordance with the formally adopted procedures, before deciding whether the Member has failed to comply with the Code of Conduct and, if so, whether to take any action in respect of the Member. 
	Subject Member and their representative: 
	Subject Member and their representative: 

	Subject Member should answer questions posed to them by the Standards Committee; however, this cannot be forced upon them. If they do not wish to answer themselves, they may choose to do so through their representative. The Standards Committee will take into consideration the fact that the Subject Member would not directly answer any questions. 
	Hearing Procedure: 
	Hearing Procedure: 

	The Investigating Officer or the Monitoring Officer will present his/her report, call such witnesses as he/she considers necessary and make representations to substantiate his/her conclusion that the Member has failed to comply with the Code of Conduct. For this purpose, the Investigating Officer or Monitoring Officer may ask you as the complainant to attend and give evidence to the Standards Committee or Sub-Committee. The Subject Member will then have an opportunity to give his/her evidence, to call witne
	At the conclusion of the presentation of the material from the Investigator and Subject Member, the Chairman of the Standards Committee should call a short adjournment in order for the Council’s Independent Person to consider and prepare their view prior to presenting it to the Standards Committee. This period will also allow the Standards Committee a private recess in order to consult with the Council’s Legal Advisor. 
	The Members of the Standards or Sub-Committee, after hearing all the evidence and information, and comments from the Independent Person, will adjourn the meeting and deliberate together in private. The hearing will then be reconvened and the Decision will be announced in public. It is expected that this will usually be on the same day. 
	The Standards Committee or Sub-Committee may conclude that the Member did not fail to comply with the Code of Conduct, and dismiss the complaint. If the decision is contrary to a recommendation from the Investigating Officer and/or Monitoring Officer, detailed reasons will be required to be published in the Decision Notice. The decision of the Standards Committee or Sub-Committee will also be reported to the next meeting of Full Council. 
	If the Standards Committee or Sub-Committee concludes that the Subject Member did fail to comply with the Code of Conduct, the Chairman will inform the Subject Member of this finding and the Committee or Sub-Committee will then consider what action, if any, the Committee or Sub-Committee should take as a result of the Subject Member’s failure to comply with the Code of Conduct. In doing this, the Committee or Sub-Committee will give the Subject Member an opportunity to make representations and will consult 
	Due to the importance of consultation with the Council’s Independent Person, they are entitled to request a short adjournment to consider and prepare their view prior to presenting it to the Standards Committee. 
	8. What action might the Standards Committee or Sub-Committee take where a member has failed to comply with the Code of Conduct? 
	8.1 
	8.1 
	8.1 
	The Standards Committee or Sub-Committee has the power to take action in respect of individual Members as may be relevant and proportionate, and necessary to promote and maintain high standards of conduct. Accordingly the Standards Committee or Sub-Committee may:-
	The Standards Committee or Sub-Committee has the power to take action in respect of individual Members as may be relevant and proportionate, and necessary to promote and maintain high standards of conduct. Accordingly the Standards Committee or Sub-Committee may:-
	8.1.1 
	8.1.1 
	8.1.1 
	Publish its findings in respect of the Member’s conduct on the Council’s website; 

	8.1.2 
	8.1.2 
	Report its findings to Council for information; 
	(or to the Town or Parish Council) 


	8.1.3 
	8.1.3 
	Recommend to the Member’s Group Leader (or in the case of un-grouped members, recommend to Council or to Committee) that he/she be removed from any or all Committees or Sub-Committees of the Council; 

	8.1.4 
	8.1.4 
	Recommend to the Leader of the Council that the Member be removed from the Cabinet, or removed from particular Portfolio responsibilities; 

	8.1.5 
	8.1.5 
	Instruct the Monitoring Officer to arrange training for the member; 
	(or recommend that the Town or Parish Council) 


	8.1.6 
	8.1.6 
	Recommend to the relevant Group Leader (or in the case of un-grouped members, recommend to Council or to Committee) that the Member be removed from all outside appointments to which he/she has been appointed or nominated by the authority ; 
	(or recommend to the Town or Parish council that the Member be removed) 
	(or by the Town or Parish Council)


	8.1.7 
	8.1.7 
	Recommend to the relevant Group Leader (or in the case of un-grouped members, recommend to Council or to Committee) the withdrawal of facilities provided to the member by the Council, such as a computer, website and/or email and internet access; or 
	(or recommend to the Town or Parish Council that it withdraws) 


	8.1.8 
	8.1.8 
	Recommend to the relevant Group Leader (or in the case of un-grouped members, recommend to Council or Committee) the exclusion of the member from the Council’s Offices or other premises, with the exception of meeting rooms as necessary for attending Council, Committee and Sub-Committee meetings. 
	(or recommend that the Town or Parish Council exclude) 





	8.2 
	8.2 
	In each circumstance, where the Subject Member is the Group Leader, appropriate alternative arrangements will be required, this will be dependent upon whether the Group has allocated a Deputy to undertake this role, involve the Group Leader directly or an independent individual or suitable alternative, depending upon the circumstances. 

	8.3 
	8.3 
	In each circumstance, where the Standards Committee or Sub-Committee recommend the Group Leaders take action, it is expected that the Group Leader will within 6 weeks of the referral to them, or as soon as reasonably practicable thereafter, submit a report back to the Standards Committee or Sub-Committee giving details of the action taken or proposed to comply with the Committee’s direction. 

	8.4 
	8.4 
	The Standards Committee or Sub-Committee has no power to suspend or disqualify the Member or to withdraw Members’ special responsibility allowances. 


	9. What happens at the end of the hearing? 
	9.1 
	9.1 
	9.1 
	At the end of the hearing, the Chairman will state the decision of the Standards Committee or Sub-Committee as to whether the Member failed to comply with the Code of Conduct and as to any actions which the Committee or Sub-Committee resolves to take. 

	9.2 
	9.2 
	Within 5 days, the Monitoring Officer shall prepare a formal Decision Notice in consultation with the relevant Chairman of the Standards Committee or Sub-Committee, and send a copy to you and to the Member , make that Decision Notice available for public inspection and, report the decision to the next convenient meeting of the Council for information. 
	(and to the Town or Parish Council if appropriate)


	9.3 
	9.3 
	The Subject Member will be reminded that paragraph 8.4 of the Members’ Code of Conduct states that they will comply with any sanction imposed on them following a finding that they had breached the Code of Conduct. Should the Subject Member fail to comply with any sanction, due to the existence of an ongoing breach, the matter will be reported back to the Standards Committee, to determine what action to take. 
	The Subject Member will be reminded that paragraph 8.4 of the Members’ Code of Conduct states that they will comply with any sanction imposed on them following a finding that they had breached the Code of Conduct. Should the Subject Member fail to comply with any sanction, due to the existence of an ongoing breach, the matter will be reported back to the Standards Committee, to determine what action to take. 
	It is extremely important for……a councillor to demonstrate high standards, for you to have your actions open to scrutiny and for you not to undermine public trust in the local authority or its governance. If you do not understand or are concerned about the local authority’s processes in handling a complaint you should raise this with your Monitoring Officer”
	The Code expressly states “
	. 



	9.4 
	9.4 
	Should a police investigation result in a Member being convicted of a criminal offence the Monitoring Officer in consultation with an Independent Person will determine whether it is in 
	Should a police investigation result in a Member being convicted of a criminal offence the Monitoring Officer in consultation with an Independent Person will determine whether it is in 
	the public interest for the matter to be reported to Council for information. In such circumstances the Group Leader will also be consulted and notified of the decision accordingly. 



	10. Who forms the Standard Committee or Sub-Committee? 
	10.1 
	10.1 
	10.1 
	The Standards Committee will comprise of 7 District Councillors; 

	10.2 
	10.2 
	The Standards Town and Parish Sub-Committee will comprise of 3 District Councillors and 3 Town and Parish Councillors (nominated by the Tendring District Association of Local Councils); 

	10.3 
	10.3 
	At least one of the two Independent Persons must have been consulted on their views and taken into consideration before the Standards Committee or Sub-Committee takes any decision on whether a member’s conduct constitutes a failure to comply with the Code of 


	Conduct and as to any action to be taken following a finding of failure to comply with the Code of Conduct. 
	11. Who are the Independent Persons? 
	11.1 
	11.1 
	11.1 
	The Council has appointed two Independent Persons to support the Standards Committee and Sub-Committee. 

	11.2 
	11.2 
	An Independent Person is a person who has applied for the post following advertisement of a vacancy for the post, and is appointed by a positive vote from a majority of all the members of Council. 

	11.3 
	11.3 
	Section 28 (8) of the Localism Act 2011 provides the definition and restriction of the Independent Person. The Council has adopted an Independent Person protocol which sets out some general principles. 


	12. Revision of these Arrangements 
	The Council may by resolution agree to amend these arrangements, upon the advice of the Monitoring Officer where it is necessary, fair, proportionate and expedient to do so. 
	13. Appeals 
	13.1 
	13.1 
	13.1 
	There is no right of appeal for you as complainant or for the Member against a decision of the Monitoring Officer or the Standards Committee. 

	13.2 
	13.2 
	If you feel that the authority has failed to deal with your complaint properly, you may make a complaint to the Local Government and Social Care Ombudsman. 


	ANNEX B 
	This Flowchart is to be read in conjunction with the Tendring District Council’s Complaints Procedure 
	(Reference is made to the relevant paragraphs of the Procedure in the boxes on the left hand side) 3.5 No further action 4.1. Criminal (including DPI) (Refer to Police) Informal Resolution 4.1. In exceptional circumstances refer to Standards Committee or Sub-Committee with recommendation 5.2 5.2 No further action 7.1. No further action 6.1 Conciliation or similar resolution Refer to Investigation Informal Resolution Standards Committee or Sub-Committee 7.1. Formal decision/action 4.1 & 4.3 Complaint conside
	ANNEX C – STANDARDS COMMITTEE AND TOWN AND PARISH COUNCILS’ SUB-COMMITTEE TERMS OF REFERENCE 
	Committee 
	Committee 
	Committee 
	Committee 
	Committee 


	Functions and Terms of Reference 
	Functions and Terms of Reference 

	Delegated Functions 
	Delegated Functions 
	Delegated Functions 



	Standards Committee 
	Standards Committee 
	Standards Committee 

	1. 
	1. 
	1. 
	1. 
	To promote and maintain high standards of conduct by Members and Co-opted Members of the authority; 

	2. 
	2. 
	To develop a culture of openness, transparency, trust and confidence between Members and in Member and Officer relationships and to embed a culture of strong ethical and corporate governance at all levels of the Council; 

	3. 
	3. 
	To advise the Council on the adoption or revision of the Members’ Code of Conduct; 

	4. 
	4. 
	To advise, train or arrange training on matters relating to and assisting Members, Co-opted Members and Town and Parish Councillors on observing the Members’ Code of Conduct; 

	5. 
	5. 
	To approve procedures for the conduct of hearings into complaints against Members; 

	6. 
	6. 
	To advise the Council upon the contents of and requirements for codes/protocols/other procedures relating to standards of conduct throughout the Council; 

	7. 
	7. 
	To receive reports from the Monitoring Officer and assess the operation and effectiveness of the Members’ Code of Conduct and the other elements of the Standards Framework; 

	8. 
	8. 
	To inform Council and the Chief Executive of relevant issues arising from the determination of Code of Conduct complaints; 

	9. 
	9. 
	To hear and determine appeals against refusal to grant dispensations by the Monitoring Officer pursuant to Section 33 of the Localism Act 2011; and 

	10. 
	10. 
	To maintain oversight of the Council’s arrangements for dealing with complaints delegated to Standards Town and Parish Sub-Committee. 



	Delegation to Monitoring Officer: 
	Delegation to Monitoring Officer: 
	1. 
	1. 
	1. 
	Deal with complaints against Members and co-opted Members of the Council and/or any Town or Parish Council in the Tendring District alleging a breach of the Members’ Code of Conduct of the Council/Town or Parish Council (“Code”) in accordance with the Complaints Procedure. 

	2. 
	2. 
	Assess complaints in accordance with the Assessment Criteria and may consult with a duly appointed Independent Person and determine whether the complaint: 
	Assess complaints in accordance with the Assessment Criteria and may consult with a duly appointed Independent Person and determine whether the complaint: 
	• 
	• 
	• 
	Merits no further action 

	• 
	• 
	Merits early informal conciliation 

	• 
	• 
	Merits further investigation 

	• 
	• 
	Should due to exceptional circumstances be referred to the Standards Committee or Sub-Committee for consideration for further investigation. 




	3. 
	3. 
	Determine the format of the Complaints Form, Decision Notices and Procedure Flowchart and review where necessary. 
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	Proceedings: 
	Proceedings: 
	1. 
	1. 
	1. 
	To conduct proceedings in accordance with the Complaints Procedure, giving due consideration to the Monitoring Officer’s advice and guidance, and following the principles of natural justice and innocent until proven otherwise; 

	2. 
	2. 
	To receive referrals from the Monitoring Officer into allegations of misconduct in accordance with the assessment criteria and Complaints Procedure; 

	3. 
	3. 
	To hear and determine complaints about Tendring District Council Members and Co-opted Members referred to it by the Monitoring Officer; and 

	4. 
	4. 
	Any determination by the Committee which is contrary to the recommendation of the Monitoring Officer will include detailed reasons. The decision of the Committee will also be reported to the next meeting of full Council. 



	4. 
	4. 
	4. 
	4. 
	Commission external resources to investigate, undertake consultation with an Independent Person and report on any complaints relating to Member conduct. 

	5. 
	5. 
	Grant dispensations in compliance with Section 33(a) to (e) of the Localism Act 2011. 

	6. 
	6. 
	Submit reports to the Standards Committee or Sub-Committee on the actions taken under these delegated powers and to provide advice and support making recommendations to the relevant Committee on any matters relating to the promotion and maintenance of high standards of conduct. 




	Committee 
	Committee 
	Committee 
	Committee 


	Functions and Terms of Reference 
	Functions and Terms of Reference 

	Delegated Functions 
	Delegated Functions 
	Delegated Functions 



	Town and Parish Councils’ Standards Sub-Committee 
	Town and Parish Councils’ Standards Sub-Committee 
	Town and Parish Councils’ Standards Sub-Committee 

	To advise and assist Town and Parish Councils and Councillors to maintain high standards of conduct and to make recommendations to Parish and Town Councils on improving standards or actions following a finding of a failure by a Town or Parish Councillor to comply with its Code of Conduct. 
	To advise and assist Town and Parish Councils and Councillors to maintain high standards of conduct and to make recommendations to Parish and Town Councils on improving standards or actions following a finding of a failure by a Town or Parish Councillor to comply with its Code of Conduct. 
	Proceedings: 
	1. 
	1. 
	1. 
	To conduct proceedings in accordance with the Complaints Procedure, giving due consideration to the Monitoring Officer’s advice and guidance, and following the principles of natural justice and innocent until proven otherwise; 

	2. 
	2. 
	To receive referrals from the Monitoring Officer into allegations of misconduct in accordance with the assessment criteria and Complaints Procedure; 

	3. 
	3. 
	To hear and determine complaints about Town and Parish Council Members and Co-opted Members referred to it by the Monitoring Officer ; and; 



	Delegation to Monitoring Officer: 
	Delegation to Monitoring Officer: 
	1. 
	1. 
	1. 
	Deal with complaints against Members and co-opted Members of the Council and/or any Town or Parish Council in the Tendring District alleging a breach of the Members’ Code of Conduct of the Council/Town or Parish Council (“Code”) in accordance with the Complaints Procedure. 

	2. 
	2. 
	Assess complaints in accordance with the Assessment Criteria and may consult with a duly appointed Independent Person and determine whether 




	TR
	4. Any determination by the Sub-Committee which is contrary to the recommendations of the Monitoring Officer will include detailed reasons. The decision of the Sub-Committee will also be reported to the next meeting of full Council. 
	4. Any determination by the Sub-Committee which is contrary to the recommendations of the Monitoring Officer will include detailed reasons. The decision of the Sub-Committee will also be reported to the next meeting of full Council. 

	the complaint: 
	the complaint: 
	• 
	• 
	• 
	Merits no further action 

	• 
	• 
	Merits early informal conciliation 

	• 
	• 
	Merits further investigation 

	• 
	• 
	Should due to exceptional circumstances be referred to the Standards Committee or Sub-Committee for consideration for further investigation. 


	3. 
	3. 
	3. 
	Determine the format of the Complaints Form, Decision Notices and Procedure Flowchart and review where necessary. 

	4. 
	4. 
	Commission external resources to investigate, undertake consultation with an Independent Person and report on any complaints relating to Member Conduct. 

	5. 
	5. 
	Submit reports to the Standards Committee or Sub-Committee on the actions taken under these delegated powers and to provide advice and support making recommendations to the relevant Committee on any matters relating to the promotion and maintenance of high standards of conduct. 





	ANNEX D 
	ANNEX D 
	CONDUCT COMPLAINTS ASSESSMENT CRITERIA 

	Complaints which would not normally be referred for investigation or to the Standards Committee or Sub-Committee 
	1. 
	1. 
	1. 
	The complaint is not considered sufficiently serious to warrant investigation; 

	2. 
	2. 
	The complaint appears to be simply motivated by malice or is “tit-for-tat”; 

	3. 
	3. 
	The complaint appears to be politically motivated; 

	4. 
	4. 
	It appears that there can be no breach of the Code of Conduct; for example that it relates to the Councillor’s private life or is about dissatisfaction with a Council decision; 

	5. 
	5. 
	It is about someone who is no longer a Councillor; 

	6. 
	6. 
	There is insufficient information available; 

	7. 
	7. 
	The complaint has not been received within 3 months of the alleged misconduct unless there are exceptional circumstances, e.g. an allegation of bullying, harassment etc. 

	8. 
	8. 
	The matter occurred so long ago that it would be difficult for a fair investigation to be carried out; 

	9. 
	9. 
	The same, or similar, complaint has already been investigated and there is nothing further to be gained by seeking the sanctions available to the Standards Committee; 

	10. 
	10. 
	It is an anonymous complaint, unless it includes sufficient documentary evidence to show a significant breach of the Code of Conduct; or 

	11. 
	11. 
	Where the member complained of has apologised and/or admitted making an error and the matter would not warrant a more serious sanction. 


	Complaint which may be referred for investigation and/or to the Standards Committee or Sub-Committee 
	1. 
	1. 
	1. 
	It is serious enough, if proven, to justify the range of sanctions available to the Standards Committee or Sub-Committee; or 

	2. 
	2. 
	There are individual acts of minor misconduct which appear to be part of a continuing pattern of behaviour that is unreasonably disrupting the business of the Council and there is no other avenue left to deal with it other than by way of an investigation; or 

	3. 
	3. 
	When the complaint comes from a senior officer of the Council, such as the Chief Executive or the Monitoring Officer and it would be difficult for the Monitoring Officer to consider; or 

	4. 
	4. 
	The complaint is about a high profile Member such as the Leader of the Council and it would be difficult for the Monitoring Officer to consider; or 

	5. 
	5. 
	Such other complaints as the Monitoring Officer considers it would not be appropriate for him/her to consider. 


	Whilst complainants must be confident that complaints are taken seriously and dealt with appropriately, deciding to investigate a complaint or to take further action will cost both public money and officers’ time and Members’ time. This is an important consideration where the complaint is relatively minor. 
	ANNEX E 
	ANNEX E 
	STANDARDS COMPLAINTS INVESTIGATION PROCEDURE 

	Subject Members are reminded that they are required to co-operate with the investigation process as part of their compliance with the Code of Conduct and to ensure that the procedure is undertaken in an efficient and resourceful manner. 
	Any investigation should therefore bear in mind some Key Principles: 
	• 
	• 
	• 
	That is, the investigation should strive to be proportionate to the seriousness or complexity of the matter under investigation. Where a matter is straightforward or relatively simple, for example where the facts are not in dispute, there may be no need for any formal investigation, but a report can simply be written up. Equally not all of the steps in this procedure need be followed in every instance of a formal investigation – a judgment must be made, in consultation with the Monitoring Officer, in each c
	Proportionality
	. 


	• 
	• 
	The investigation should make sure that the Subject Member knows what they are accused of and has an opportunity to make comments on the investigation, including on a draft report. Again, this may depend on the nature of the complaint – for example, an alleged failure to declare an interest may be largely a factual matter which needs little or no investigation rather than one that needs to involve evidence from other parties. A councillor quickly admitting to an error may not need further detail to be probe
	Fairness
	. 


	• 
	• 
	As far as is practical and having regard to an individual’s right to confidentiality, investigations should be carried out as transparently as possible – all parties should be kept up to date with progress in the case. 
	Transparenc
	y. 


	• 
	• 
	An investigator should not approach an investigation with pre-conceived ideas and should avoid being involved where they have a conflict of interest. 
	Impartiality
	. 



	1. Planning Stage: 
	Upon receipt of an instruction to carry out an investigation the Investigator should:-
	• 
	• 
	• 
	Acknowledge receipt of the instruction to conduct the investigation. 

	• 
	• 
	Maintain a written record throughout the investigation. 

	• 
	• 
	Assess whether any additional information is required from the complainant. 

	• 
	• 
	Identify the paragraph(s) of the Members’ Code of Conduct that are alleged to have been breached. 

	• 
	• 
	Identify the facts which will need to be determined to establish if the Member has breached the Member Code of Conduct. 

	• 
	• 
	Identify the evidence that is needed to determine the issues. 

	• 
	• 
	Consider how to undertake the evidence gathering. 

	• 
	• 
	Identify how long it is likely to take to conduct the investigation. 

	• 
	• 
	Tendring District Council has imposed a 3 month deadline for an investigation to be completed; this may be reduced by the Monitoring Officer in each individual case. The 
	Tendring District Council has imposed a 3 month deadline for an investigation to be completed; this may be reduced by the Monitoring Officer in each individual case. The 
	Investigating Officer must confirm that the deadline is achievable and regularly update the Monitoring Officer, subject member of the complainant and the complainant as to progress. 



	2. Evidence Gathering Stage: 
	• 
	• 
	• 
	Contact the complainant to request any supporting or documentary evidence relating to the complaint. 

	• 
	• 
	Contact the subject member with details of the complaint and seek an explanation. 

	• 
	• 
	If new evidence is obtained through the investigation that the subject member has not been made aware of, this should be provided to the Councillor to respond to either orally or in writing. 


	3. Interview Stage: 
	• 
	• 
	• 
	Identify witnesses. 

	• 
	• 
	Arrange interview dates. 

	• 
	• 
	Conduct interviews (preferably in order of: the complainant, witnesses and subject member and any of their witnesses). 

	• 
	• 
	The Investigating Officer when interviewing the subject member must ask them to respond to each point of the complaint and alleged breach of the Code of Conduct. 

	• 
	• 
	The Investigating Officer should make every effort to gather evidence from the Complainant and subject member by way of a face to face interview. 


	4. Report Stage: 
	Purpose of the report 
	The report should be treated as an explanation of all the essential elements of the case and a justification for why the Investigator has concluded there has been a breach or not. 
	The report should cover: 
	• 
	• 
	• 
	agreed facts; 

	• 
	• 
	any disputed facts together with the Investigator’s view, if appropriate, as to which version is more likely; 

	• 
	• 
	whether those facts amount to a breach of the code or not; and 

	• 
	• 
	the reasons for reaching that conclusion. 


	The report must make one of the following findings on the balance of probabilities: 
	• 
	• 
	• 
	that there have been one or more failures to comply with the Code of Conduct; 

	• 
	• 
	that there has not been a failure to comply with the Code. 


	• 
	• 
	• 
	Draft the report to contain: 
	Draft the report to contain: 
	o 
	o 
	o 
	: 
	: 
	An Executive Summary

	The beginning of the Investigation Report should contain the salient points from the investigation, whether or not the Subject Member was acting in official capacity, identify what the alleged breaches of the Members’ Code of Conduct are and whether on the balance of probabilities they have been breached, supporting evidence and the role of the Standards Committee in deciding whether there has been a breach. 


	o 
	o 
	The Interview Process 
	The Interview Process 
	The Interview Process 

	Details of who was interviewed, who supplied information and whether through written documentation or verbally 


	o 
	o 
	Agreed facts; 
	Agreed facts; 


	o 
	o 
	; 
	Facts not agreed and matters in dispute


	o 
	o 
	Article 10, Freedom of Expression: 
	Article 10, Freedom of Expression: 
	Article 10, Freedom of Expression: 

	Consideration given to be given as to whether relevant to the circumstances of the complaint; 


	o 
	o 
	Subject Member’s length of service and Code of Conduct training 
	Subject Member’s length of service and Code of Conduct training 


	o 
	o 
	An assessment on each of the alleged breaches of the Code of Conduct 
	An assessment on each of the alleged breaches of the Code of Conduct 
	An assessment on each of the alleged breaches of the Code of Conduct 

	(i) 
	(i) 
	(i) 
	forming the complaint and 

	(ii) 
	(ii) 
	those identified by the Monitoring Officer or Investigator; 




	o 
	o 
	Conclusions as to whether a breach has occurred; 

	o 
	o 
	Where a draft report is issued this will be supplied to both the Complainant and Subject Member for comment, in addition to the Monitoring Officer. 

	o 
	o 
	In all cases the Investigator will issue a final report and the Monitoring Officer will then determine appropriate action to be taken in line with the report conclusion. 





	ANNEX F 
	PROCESS SUMMARY & CHECKLIST 
	PROCESS SUMMARY & CHECKLIST 

	following an investigation being concluded to referral for a hearing, where evidence of a breach has been found 
	(reference paragraph 7.1.2 of the Complaints Procedure) 
	STEP 
	STEP 
	STEP 
	STEP 

	ACTION 
	ACTION 

	TIMESCALE 
	TIMESCALE 

	COMPLETED 
	COMPLETED 


	1. 
	1. 
	1. 

	NOTIFICATION OF MATTER BEING REPORTED FOR A HEARING: 
	NOTIFICATION OF MATTER BEING REPORTED FOR A HEARING: 
	Parties to be notified by the Monitoring Officer that it is considered necessary in accordance with paragraph 7.1.2 to report the Investigation Report to the Standards Committee, which will conduct a hearing, before deciding whether the Subject Member has failed to comply with the Code of Conduct. 
	Notice of the Standards Committee meeting date to be notified in due course. 

	Within 5 working days of the Investigators Final Report being received. 
	Within 5 working days of the Investigators Final Report being received. 


	2. 
	2. 
	2. 

	SCHEDULE DATE FOR THE STANDARDS COMMITTEE 
	SCHEDULE DATE FOR THE STANDARDS COMMITTEE 
	A hearing should wherever possible take place within three months of the date on which the investigator’s report was completed. Schedule date of meeting seeking availability from the Committee Members, Independent Person and relevant Officers. 
	If possible, to include the Subject Member, but not mandatory. 
	Chairman of the Standards Committee to confirm the date, as per the Constitution. 

	Date to be scheduled within 2 weeks, but will be further in advance to allow next steps to proceed 
	Date to be scheduled within 2 weeks, but will be further in advance to allow next steps to proceed 



	3. 
	3. 
	3. 
	3. 

	NOTIFY PARTIES 
	NOTIFY PARTIES 
	Once the date for the Standards Committee has been scheduled – Monitoring Officer to notify the following
	: 

	• 
	• 
	• 
	the Subject Member 

	• 
	• 
	the Investigator 

	• 
	• 
	the relevant Independent Person(s) 

	• 
	• 
	the Complainant (if appropriate) 

	• 
	• 
	the Clerk of any relevant Town or Parish Council. 

	Provide a copy of the Council’s formally adopted Hearing Procedure, as set out in Annex F. 
	Provide a copy of the Council’s formally adopted Hearing Procedure, as set out in Annex F. 


	Request the Investigator to confirm within set timescale whether they wish to call any witnesses. 
	Refer the Subject Member to paragraph 7.1 Pre-Hearing Process and request the written response required in Step 4 below. 
	Refer the Subject Member to paragraph 7.1 Pre-Hearing Process and request the written response required in Step 4 below. 


	Within 1 working day of date being agreed with the Chairman of the Standards Committee
	Within 1 working day of date being agreed with the Chairman of the Standards Committee
	. 



	4. 
	4. 
	4. 

	REQUEST WRITTEN RESPONSE FROM SUBJECT MEMBER 
	REQUEST WRITTEN RESPONSE FROM SUBJECT MEMBER 
	The Subject Member to provide a written response within a set time. This is to find out whether the Subject Member: 
	(i) 
	(i) 
	(i) 
	will be represented at the hearing, if so, confirmation as to whether this is legal representation or general support. 

	(ii) 
	(ii) 
	disagrees with any of the findings of fact in the Investigation Report, including reasons for any of these disagreements. 



	Response to be received with 5 working days. 
	Response to be received with 5 working days. 
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	(iii) 
	(iii) 
	(iii) 
	(iii) 
	intends to give evidence to the hearing, either verbally or in writing. 

	(iv) 
	(iv) 
	wishes to call relevant witnesses (name and reason) to give evidence to the Standards Committee. 


	- should the Subject Member wish witnesses to attend the Hearing, either in person or virtually, sufficient reasoning should be given as to why the evidence as set out in the Investigation Report needs to be demonstrated further. Witnesses may be called but clear, timely reasons should be given, and it should be noted that no cross-examination is permitted. 
	Note 

	(v) 
	(v) 
	(v) 
	request any part of the hearing to be held in private 

	(vi) 
	(vi) 
	wants to request any part of the Investigation Report or other relevant documents to be withheld from the public. 




	5. 
	5. 
	5. 

	AVAILABILTY 
	AVAILABILTY 
	Respond in accordance with paragraph 7.1.2 of the Complaints Procedure if the Subject Member or witnesses are unable to make the specified date. 


	6. 
	6. 
	6. 

	SCHEDULE A PRE-HEARING BRIEFING 
	SCHEDULE A PRE-HEARING BRIEFING 
	Send the Investigation Report and Draft Committee Report to the Standards Committee members to prepare for the pre-hearing step. 

	Following receipt of the written response from the Subject Member 
	Following receipt of the written response from the Subject Member 


	7. 
	7. 
	7. 

	HOLD A PRE-HEARING FOR THE STANDARDS COMMITTEE MEMBERS TO: 
	HOLD A PRE-HEARING FOR THE STANDARDS COMMITTEE MEMBERS TO: 
	(i) 
	(i) 
	(i) 
	Decide whether any of the findings of fact in the investigation report are in dispute. 

	(ii) 
	(ii) 
	If so, how relevant they are likely to be at the hearing. 

	(iii) 
	(iii) 
	Consider any additional evidence it considers is required at the hearing. 

	(iv) 
	(iv) 
	Identify any witnesses it thinks it would want to hear from. 

	(v) 
	(v) 
	Decide if witnesses which the Subject Member or Investigator may want to call are relevant bearing in mind the nature of the issue and the need for proportionality. 

	(vi) 
	(vi) 
	Consider, on the advice of the appropriate officer, whether there are any parts of the hearing that are likely to be held in private on the grounds that they contain ‘exempt’ material though the final decision will rest with the Standards Committee on the day. 

	(vii) 
	(vii) 
	Identify any potential conflicts of interest, for example any close associations with the people involved or potential witnesses. 

	(vii) 
	(vii) 
	To include a Briefing on the Hearing Procedures. 



	3 weeks before the Scheduled Standards Committee meeting to allow the next step to be progressed. 
	3 weeks before the Scheduled Standards Committee meeting to allow the next step to be progressed. 


	8. 
	8. 
	8. 

	PRE-HEARING ACTIONS 
	PRE-HEARING ACTIONS 
	Once the pre-hearing has been held the Monitoring Officer should write to everyone involved in the complaint. 
	To confirm: 
	(i) 
	(i) 
	(i) 
	The date, time and place for the hearing 

	(ii) 
	(ii) 
	Whether the Subject Member or Investigator will be represented at the hearing 

	(iii) 
	(iii) 
	Those witnesses, if any, who will be asked to give evidence and outline the proposed procedure for the hearing. 



	At least two weeks before the hearing. 
	At least two weeks before the hearing. 


	9. 
	9. 
	9. 

	PUBLISH THE STANDARDS COMMITTEE AGENDA 
	PUBLISH THE STANDARDS COMMITTEE AGENDA 
	Part A Report 
	Part B Report (include the Investigators Report) 
	Part B Report (include the Investigators Report) 


	At least 5 clear working days before the meeting. 
	At least 5 clear working days before the meeting. 



	ANNEX G 
	HEARING PROCEDURE 
	HEARING PROCEDURE 

	(revised and approved April 2024) 
	(revised and approved April 2024) 

	STANDARDS COMMITTEE & 
	STANDARDS COMMITTEE & 
	STANDARDS COMMITTEE & 

	TOWN & PARISH COUNCILS’ STANDARDS SUB-COMMITTEE 
	TOWN & PARISH COUNCILS’ STANDARDS SUB-COMMITTEE 


	This procedure supplements Section 7.1.2 of the Council’s Complaints Procedure and a copy will be provided to the both the Complainant and the Member the subject of the Complaint (“Councillor”). 
	All Hearings will be held in Public unless the relevant paragraph of Schedule 12A of the Local Government Act 1972 applies, however the public interest test must be considered and therefore it would only be in exceptional circumstances that the hearing will be held in Private. The Council’s Monitoring Officer will provide the relevant advice. 
	Where District Councillors were required to make a decision in respect of a hearing, they have due regard to, and take into account any views expressed by Town and Parish Councillors in reaching their decision. 
	Item No. 
	Item No. 
	Item No. 
	Item No. 
	Item No. 


	Procedure 
	Procedure 
	Procedure 



	1 
	1 
	1 

	Quorum 
	Quorum 
	Quorum 

	1.1. 
	1.1. 
	1.1. 
	Three Members must be present throughout the hearing to form a quorum. 

	1.2. 
	1.2. 
	Where the complaint refers to a Town or Parish Councillor a non-voting Town and 


	Parish representative of the Town and Parish Councils’ Standards Sub-Committee must be present. 
	accordance with the terms of reference of the relevant Committee. 
	accordance with the terms of reference of the relevant Committee. 

	1.3. 
	1.3. 
	1.3. 
	The Committee or Sub-Committee shall nominate the Chairman for the meeting in 




	2 
	2 
	2 

	Opening 
	Opening 
	Opening 

	2.1 
	2.1 
	2.1 
	The Chairman explains that: 
	The Chairman explains that: 
	(i) 
	(i) 
	(i) 
	The hearing has been convened in accordance with the Council’s Complaints Procedure and that an investigation has been conducted, the outcome of which is that it is considered there is evidence of a failure to comply with the Members’ Code of Conduct. 

	(ii) 
	(ii) 
	The Parties have been aware of the content of the Investigator’s Report and this has been circulated to all Members of the Committee. 

	(iii) 
	(iii) 
	The Monitoring Officer has referred the matter for a hearing either because upon conclusion of the investigation, informal resolution has not been successful or it is not appropriate to do so, for the reasons given within the Committee Report. 

	(iv) 
	(iv) 
	Purpose of the Hearing is to consider the Investigators Report, the evidence in support and representations from the Parties. The process of the hearing is inquisitorial, and not adversarial. Any witnesses in attendance should not be made to feel uncomfortable or that their integrity is being questioned. The purpose of the hearing is to establish the facts. Cross-examination of the Investigating Officer, the Councillor and witnesses is not permitted, all questions should be made through the Chair. 

	(v) 
	(v) 
	Evidence before the Committee may be given orally or by written statement. At any stage during the proceedings the Committee can request the attendance, in person or joining remotely, of any person making a written statement or any other person they consider will be able to assist them, but the Committee has no power to require the attendance of any person. 

	(vi) 
	(vi) 
	The Standards Committee will make its decision on the balance of probability, based on the evidence before it during the hearing. 

	(vii) 
	(vii) 
	If the Committee or Sub-Committee depart from the recommendation from either the Investigating Officer and/or Monitoring Officer detailed reasons are required and published in the Decision Notice. 




	2.2 
	2.2 
	The Chairman asks all present to introduce themselves. 




	3 
	3 
	3 

	The Complaint 
	The Complaint 
	The Complaint 

	3.1 
	3.1 
	3.1 
	The Investigating Officer or Monitoring Officer shall be invited to present their report including: 
	The Investigating Officer or Monitoring Officer shall be invited to present their report including: 
	(i) 
	(i) 
	(i) 
	any documentary evidence or other material; 

	(ii) 
	(ii) 
	call such witnesses as considered necessary; and 

	(iii) 
	(iii) 
	make representations to substantiate the conclusion that the Councillor has failed to comply with the Code of Conduct 

	This report and documentary evidence must be based on the complaint made to the Council – no new points will be allowed. 
	This report and documentary evidence must be based on the complaint made to the Council – no new points will be allowed. 

	It is only under 3.1 (ii) that the Complainant will take part in the hearing. 
	It is only under 3.1 (ii) that the Complainant will take part in the hearing. 




	3.2 
	3.2 
	The Councillor (or their representative) may question: 
	The Councillor (or their representative) may question: 
	(i) 
	(i) 
	(i) 
	the Investigating Officer upon the content of their report and/or; 

	(ii) 
	(ii) 
	any witnesses called by the Investigating Officer. 

	This is the Councillor’s opportunity to ask questions rising from the Investigators report and not to make a statement. 
	This is the Councillor’s opportunity to ask questions rising from the Investigators report and not to make a statement. 




	3.3 
	3.3 
	Members of the Committee or Sub-Committee may question: 
	Members of the Committee or Sub-Committee may question: 
	(i) 
	(i) 
	(i) 
	the Investigating Officer upon the content of their report and/or (ii)any witnesses called by the Investigating Officer. 

	This is the Committee or Sub-Committees’ opportunity to ask questions rising from the Investigators report and not to make statements. 
	This is the Committee or Sub-Committees’ opportunity to ask questions rising from the Investigators report and not to make statements. 







	4 
	4 
	4 

	The Councillor’s Case 
	The Councillor’s Case 
	The Councillor’s Case 

	4.1 
	4.1 
	4.1 
	The Councillor (or their representative) may: 
	The Councillor (or their representative) may: 
	(i) 
	(i) 
	(i) 
	present their case; 

	(ii) 
	(ii) 
	call any witnesses as required by the Councillor or their representative and 

	(iii) 
	(iii) 
	make representations as why they consider that they did not fail to comply with the Code of Conduct. 




	4.2 
	4.2 
	The Investigating Officer may question the Councillor and/or any witnesses. 

	4.3 
	4.3 
	Members of the Committee or Sub-Committee may question the Member and/or any witnesses. 


	In all instances, only questions will be permitted relating to the allegation and the Councillor’s case and no statements should be made. 


	5 
	5 
	5 

	Summing Up 
	Summing Up 
	Summing Up 

	5.1 
	5.1 
	5.1 
	The Investigating Officer may sum up the Complaint. 

	5.2 
	5.2 
	The Councillor (or their representative) may sum up their case. 




	6 
	6 
	6 

	Decision 
	Decision 
	Decision 

	6.1 Members of the Committee or Sub-Committee will deliberate in private to consider the complaint (if required, in consultation (*) with the Independent Person) prior to reaching a decision. 
	(*) Note any consultation with the Independent Person must be undertaken in 



	the open session so all parties can hear their views. 6.2 Upon the Committee or Sub-Committee’s return the Chairman will announce the Committee or Sub-Committee’s decision in the following terms:-(i) The Councillor has failed to comply with the Code of Conduct; or (ii) The Councillor has not failed to comply with the Code of Conduct The Committee or Sub-Committee will give detailed reasons for their decision, which will be included within the published Decision Notice. 6.3 If the Committee or Sub-Committee 
	TENDRING DISTRICT COUNCIL MONITORING OFFICER PROTOCOL 
	This Protocol relates to the discharge of the Monitoring Officer functions in relation to the assessment of an allegation that a Member of the District, Town or Parish Council has failed to comply with the Council’s Members’ Code of Conduct. 
	1. Overarching Principles: 
	(a) 
	(a) 
	(a) 
	The Monitoring Officer is a statutory appointment under s.5 of the Local Government and Housing Act 1989. 

	(b) 
	(b) 
	This Protocol has been produced in light of the provisions of the Localism Act 2011 and associated regulations and will be kept under review and amended where necessary. 

	(c) 
	(c) 
	The Monitoring Officer will discharge their statutory responsibilities with a positive determination contributing to promotion and maintenance of high standards of conduct, in a manner that enhances the overall reputation of the Council, in particular: 
	The Monitoring Officer will discharge their statutory responsibilities with a positive determination contributing to promotion and maintenance of high standards of conduct, in a manner that enhances the overall reputation of the Council, in particular: 
	Complying with the law (including any relevant Codes of Conduct); 
	Complying with any general Guidance issued including consideration of Best Practice; Complying with the procedures adopted by the Standards Committee following such guidance; 
	Complying with the Council’s Constitution and standing orders; and Acting impartially in the interests of fair and natural justice. 


	(d) 
	(d) 
	The Monitoring Officer must establish and maintain a Register of Interests of Members and co-opted Members of the Authority. 

	(e) 
	(e) 
	The Monitoring Officer is employed by Tendring District Council and owes their primary responsibility to the Authority rather than to any individual Member or group of Members. Accordingly, when they are of the opinion that providing advice to a Member or group of Members on a matter is incompatible with their role as adviser to the Authority, or any action which they may have to take on behalf of the Authority, they may decline to provide such advice, but may at their discretion, secure that such advice is

	(f) 
	(f) 
	Where the advice or recommendation of the Monitoring Officer is departed from by the Standards Committee or Sub-Committee, in accordance with administrative law, full reasons will be provided by the relevant Committee in making its decision. 

	(g) 
	(g) 
	This Protocol operates in conjunction with the terms of reference of the Standards Committee, Sub-Committee, the Complaints Procedure and Independent Person’s Protocol. 

	(h) 
	(h) 
	The Monitoring Officer is the principal adviser to the Standards Committee and Sub-Committee. Additional advice and support is provided by Officers within the Legal and Democratic Services teams. 

	(i) 
	(i) 
	The Monitoring Officer is not the legal adviser for or to Town and Parish Councils and the role only extends in relation to the promotion and maintenance of high standards of conduct at these Authorities. 

	(j) 
	(j) 
	The Monitoring Officer will act on complaints received and throughout the process in accordance with the Complaints Procedure. Under Section 4.1 of that Procedure the Monitoring Officer will review every complaint received and, before taking a decision, may consult with one of the Independent Persons as to whether the complaint: 
	The Monitoring Officer will act on complaints received and throughout the process in accordance with the Complaints Procedure. Under Section 4.1 of that Procedure the Monitoring Officer will review every complaint received and, before taking a decision, may consult with one of the Independent Persons as to whether the complaint: 
	(i) 
	(i) 
	(i) 
	Merits no further action; 

	(ii) 
	(ii) 
	Merits early formal resolution or mediation; or 

	(iii) 
	(iii) 
	Merits further investigation. 


	A formal Decision Notice of that decision will be prepared and circulated to the interested parties. 
	There is no right of appeal for the complainant or for the Member against a decision of the Monitoring Officer or the Standards Committee though a complaint can be made to the Local Government and Social Care Ombudsman. 


	(k) 
	(k) 
	In circumstances where either the Monitoring Officer or one of the Officers has made a complaint, witnessed the breach or previously assisted with the complaint, internal procedures will be implemented to ensure a conflict of interest does not exist. These procedures will consist of maintaining an information barrier and restricted access to the matter in consideration; this is referred to as “conflicted out”. 
	In circumstances where either the Monitoring Officer or one of the Officers has made a complaint, witnessed the breach or previously assisted with the complaint, internal procedures will be implemented to ensure a conflict of interest does not exist. These procedures will consist of maintaining an information barrier and restricted access to the matter in consideration; this is referred to as “conflicted out”. 
	In practical terms, in these circumstances, the Monitoring Officer or Officer will take no part in the process unless called upon either as the complainant or as a witness. 


	(l) 
	(l) 
	In instances (exceptional circumstances) where the Monitoring Officer decides to refer a complaint to the Standards Committee or Sub-Committee for initial assessment or further investigation, in accordance with the Complaints Procedure (see flowchart), any approved information as is readily available, which would assist the Standards Committee or Sub-Committee in its function of considering the allegation will be attached to their Report. 

	(m) 
	(m) 
	In providing information, in any manner at any stage in the process, the Monitoring Officer must satisfy that they have the legal power to do so and the requirements of the Data Protection Act 2018, the UK General Data Protection Regulation (GDPR) and Freedom of Information Act 2000 have been considered, as reflected in the Council’s Constitution. 

	(n) 
	(n) 
	It is recognised that, where a complaint is referred for investigation, this may not be personally conducted by the Monitoring Officer. The investigator instructed will be suitably qualified with the requisite experience and may include another senior officer of the Council, a senior officer of another Authority or an appropriately experienced consultant, ensuring that independence and impartiality is maintained. Wherever 
	It is recognised that, where a complaint is referred for investigation, this may not be personally conducted by the Monitoring Officer. The investigator instructed will be suitably qualified with the requisite experience and may include another senior officer of the Council, a senior officer of another Authority or an appropriately experienced consultant, ensuring that independence and impartiality is maintained. Wherever 
	possible and if appropriate to do so, the Monitoring Officer will seek external resources from outside of the County of Essex. 



	2. Receipt of Allegations: 
	(a) 
	(a) 
	(a) 
	If the allegation or complaint does not refer to the Code of Conduct the matter will not be considered under the Localism Act or associated specific Complaints Procedure. The Monitoring Officer will treat this as a general complaint and forward it to be dealt with under the Council’s general formal complaints process, as appropriate. 

	(b) 
	(b) 
	The Monitoring Officer will keep the complaint file and associated papers in accordance with the Retention and Destruction Policy. 


	3. Consultation with the Independent Persons: 
	(a) 
	(a) 
	(a) 
	The Monitoring Officer and supporting Officers will facilitate the contact with Independent Persons for the purposes of discussions with the Member subject of the complaint, the Complainant and the Monitoring Officer. Direct contact without the Monitoring Officer’s knowledge is not permitted and the Monitoring Officer should be notified immediately by the Independent Person if direct contact is attempted by the parties. 

	(b) 
	(b) 
	The Monitoring Officer will allocate roles for the Independent Persons in accordance with their Protocol and each party will be notified who the relevant Independent Person is and that they will be in contact shortly. 

	(c) 
	(c) 
	The Monitoring Officer does not have to agree with the Independent Person but if a different view is taken the Monitoring Officer will consult with another Independent Person in the first instance, before making a final decision. 


	4. Standards Committee and Sub-Committee: 
	(a) 
	(a) 
	(a) 
	The Monitoring Officer, in consultation with the relevant Chairman of the Standards Committee or Sub-Committee will decide on the type of attendance permitted for an Independent Person when considering complaints. 

	(b) 
	(b) 
	All meetings of the Standards Committee or Sub-Committee are considered to be open to the public and press unless (c) and (d) below apply. 

	(c) 
	(c) 
	The Monitoring Officer will advise the Standards Committee or Sub-Committee when to go into private session and exclude public access to the meeting in accordance with the Access to Information Procedure Rules, as set out in the Council’s Constitution. 

	(d) 
	(d) 
	In accordance with Access to Information Procedure Rules, if the Monitoring Officer or Deputy Monitoring Officer, in the Monitoring Officer’s absence, considers it appropriate, the Council may exclude access by the public to reports which in his or her opinion relate to items during which, in accordance with the meeting at which those reports are to be discussed is likely not to be open to the public. Such reports will be marked “Not for publication” together with the category of information likely to be di

	(e) 
	(e) 
	Any decision departing from the Monitoring Officer’s recommendation or advice will be supported with full reasons and recorded within the public part of the minutes for the meeting. 


	TENDRING DISTRICT COUNCIL INDEPENDENT PERSON PROTOCOL 
	This Protocol sets out the expected conduct of Tendring District Council’s Independent Persons (IP) when carrying out their consultation functions in relation to an allegation that a Member, or co-opted Member, of the District Council, or a Member, or co-opted Member, of a Town or Parish Council within the District, has failed to comply with the relevant Council’s Code of Conduct. 
	Principles 
	1. 
	1. 
	1. 
	Arrangements put in place by the Council must include provision for the appointment by the authority of at least one independent person, whose views are to be sought, and taken into account, by the authority before it makes its decision on an allegation that it has decided to investigate, and in any other such circumstances it considers appropriate. 
	The role of the IP is set down in legislation (section 28 of the Localism Act 2011). 


	2. 
	2. 
	The purpose of the IP role is to enable the public to have confidence in how the District Council deals with allegations of misconduct and to promote and maintain high ethical standards of conduct for members, ensuring they are adequately trained and understand the Code of Conduct. 

	3. 
	3. 
	This Protocol applies to all IPs equally and complements the Monitoring Officer Protocol. If the Council is in a position where less than two IPs are appointed due to a vacancy, this Protocol still applies in its entirety, so long as one IP is in place (as required by the legislation) 

	4. 
	4. 
	The Protocol has been prepared in light of the provisions of the Localism Act 2011 and associated regulations and will be kept under review and amended where necessary. 

	5. 
	5. 
	In carrying out the role, the IP will ensure that they: 
	In carrying out the role, the IP will ensure that they: 
	(a) 
	(a) 
	(a) 
	Act in accordance with – 
	Act in accordance with – 
	(i) 
	(i) 
	(i) 
	any relevant legislation or guidance and the respective Council’s Members’ Code of Conduct in force at that time; and 

	(ii) 
	(ii) 
	the agreed processes/procedures approved by the District Council’s Standards Committee and Constitution; 




	(b) 
	(b) 
	Act impartially at all times, without political bias or prejudice and in accordance with the rules of natural justice; 

	(c) 
	(c) 
	Maintain confidentiality at all times; and 

	(d) 
	(d) 
	Conduct themselves in accordance with the principles of high standards of conduct expected when acting in public life. 




	6. 
	6. 
	The IP role is consultative at various stages of the process, in accordance with the Complaints Procedure and the Monitoring Officer’s (MO) role is to give advice to the Standards Committee or Sub-Committee. 

	7. 
	7. 
	The IP is not a member of the Council’s Standards Committee or Sub-Committee but is able to attend meetings of the Committee, as a member of the public. The Committee or Sub-Committee may invite comments from the IP on any reports before them, at the discretion of the Chairman. 

	8. 
	8. 
	If the Standards Committee or Sub-Committee invites the IP to attend any meeting, the IP does not have any voting rights when doing so. 

	9. 
	9. 
	The outcome of any prior consultation with the IP undertaken by the MO will be included within any written report presented to the Standards Committee or Sub-Committee for their consideration. The IP’s views must be sought before a decision is made after a complaint has been investigated. This will be undertaken by the MO in the first instance, but in some circumstances, it may be appropriate for the Committee or Sub-Committee to do this directly. 

	10. 
	10. 
	Whilst conducting hearings, if the Standards Committee or Sub-Committee meetings are adjourned for members’ deliberations, an IP may be invited into these deliberations and invited to comment. 

	11. 
	11. 
	The MO will consult the IP on complaints received in accordance with the Council’s procedure and requests for dispensations received in accordance with the Localism Act 2011. 

	12. 
	12. 
	Whilst the MO will have regard to the views expressed by the IP, they are not bound to accept their views on the matter. 

	13. 
	13. 
	When deciding on how to progress with a complaint, the MO and IP should consider the conduct complaints assessment criteria contained within the procedure. 

	14. 
	14. 
	The IP should inform the MO if they feel there are circumstances which would suggest that they had a conflict of interest e.g. being a friend of either the complainant or Member concerned; or have previously been involved with the matter. 

	15. 
	15. 
	If both of the IPs are conflicted out from dealing with the issue, the MO will consider making a request to use the services of an IP from another principal authority. 

	16. 
	16. 
	All contact with the IP should be made through the MO and should the IP be contacted directly by a complainant or Member, they should inform the MO immediately. 

	17. 
	17. 
	In terms of confidentiality, the IP must not discuss any matters about a complaint, either past or present, with the media or any other third party without appropriate advice having been taken. 

	18. 
	18. 
	The IP must provide the MO with appropriate methods of contact e.g. email and telephone numbers, and must make themselves available at all reasonable times. 

	19. 
	19. 
	On those occasions when the IP knows that they will not be contactable, they must inform the MO with as much reasonable notice as possible. 

	20. 
	20. 
	The IP should be prepared to give the Standards Committee or Sub-Committee, through the written report, an independent view on the complaint and the merit of the evidence put forward as required to assist the Committee in coming to a decision on the matter. 

	21. 
	21. 
	When discussing the complaint with the complainant or the Member subject of the complaint, the IPs role is not to give views on the merits of the complaint or the evidence in support but to give advice and reassurance on the process. 

	22. 
	22. 
	In each complaint, when necessary; 
	In each complaint, when necessary; 
	(a) 
	(a) 
	(a) 
	one IP will be selected by the MO for initial consultation and if required, available to the Standards Committee or Sub-Committee for consultation as part of the Complaints Procedure and in accordance with the Localism Act 2011; and 

	(b) 
	(b) 
	if requested by a party, the other IP will be made available to the Complainant or to the Member subject of the complaint – see paragraph 20 above. 




	23. 
	23. 
	The MO will allocate the roles between the IPs on a case by case basis. Should less than 2 IPs be appointed at any time, so long as 1 IP is in place the IP will be expected to be available for the respective parties set out in 22 (a & b). 

	24. 
	24. 
	The MO will ensure that the IPs are kept up to date with changes in legislation, national guidance or good practice. 

	25. 
	25. 
	The MO will update the IPs on progress of the cases on a bi-monthly basis. 


	PROTOCOL ON MEMBER & OFFICER RELATIONS 
	INTRODUCTION: 
	INTRODUCTION: 

	The success of the Council is greatly dependent upon the positive nature of the working relationship between Members and Officers. Mutual trust and respect between both Members and Officers is essential to good local government. 
	The purpose of this protocol is to provide a guide to good working relationships between Members and Officers, defining their respective roles and outlining the principles that underpin their relationship. 
	The protocol also builds on the respective Codes of Conduct for both Members and Officers and through this promotes the maintenance of integrity, both real and perceived, of the Council as well as very high standards of personal conduct. 
	1. 
	THE ROLES OF MEMBERS AND OFFICERS: 

	1.1 
	1.1 
	1.1 
	In fulfilling their roles, the elected Members and Officers are both jointly responsible for: 
	In fulfilling their roles, the elected Members and Officers are both jointly responsible for: 
	(a) 
	(a) 
	(a) 
	acting honestly, with integrity and in the public interest; and 

	(b) 
	(b) 
	open and transparent objective decision making; 




	1.2 
	1.2 
	In addition, as set out in Article 2 of the Council’s Constitution, the elected Members’ role is to: 
	In addition, as set out in Article 2 of the Council’s Constitution, the elected Members’ role is to: 
	(a) 
	(a) 
	(a) 
	Collectively be the ultimate policy-makers and carry out a number of strategic and corporate management functions; 

	(b) 
	(b) 
	Represent their communities and bring their views into the Council’s decision-making process, i.e. become an advocate for their communities; 

	(c) 
	(c) 
	Effectively represent the interests of their ward and of individual residents; 

	(d) 
	(d) 
	Respond to residents’ enquiries and representations, fairly and impartially and assist in the resolution of concerns and grievances; 

	(e) 
	(e) 
	Be involved in decision-making for the people of the District as a whole; 

	(f) 
	(f) 
	Be available to represent the Council on other bodies; and 

	(g) 
	(g) 
	Contribute to the governance and effective management of the Council’s business at meetings of the Council, Cabinet and other Committees and Sub-Committees, maintaining the highest standards of conduct and ethics. 




	1.3 
	1.3 
	In addition, the Officers are responsible for: 
	In addition, the Officers are responsible for: 
	(a) 
	(a) 
	(a) 
	providing professional and technical advice that Members must have before them when formulating policy and when taking decisions; 

	(b) 
	(b) 
	lawfully implementing Members’ decisions; 

	(c) 
	(c) 
	day-to-day administration, including staffing matters; 

	(d) 
	(d) 
	taking managerial and operational decisions in accordance with the Council’s Scheme of Delegation; 

	(e) 
	(e) 
	the provision of information regarding Council services; and 

	(f) 
	(f) 
	undertaking public consultation. 





	2. 
	WORKING RELATIONSHIPS – UNDERPINNING PRINCIPLES: 

	To be followed by in fulfilling their duties: 
	both Members and Officers 

	• 
	• 
	• 
	Mutual respect and courtesy between Officers and Members; 

	• 
	• 
	An awareness of each other’s responsibilities and duties; 

	• 
	• 
	No inappropriate criticism, intimidating behaviour or the creation of a threatening work environment of any kind from either Members or Officers; 

	• 
	• 
	Any appropriate challenges are to be conducted in a professional and respectful manner; 

	• 
	• 
	Equal treatment, regardless of personal or political opinion (actual or perceived); 

	• 
	• 
	An adherence to the law and the lawful instructions and advice of others; and 

	• 
	• 
	An avoidance of close personal familiarity. 


	The above principles are designed to foster the good working relationships between Officers and Members that are essential to effective decision making and the delivery of services. 
	Alleged breaches of the Members’ Code of Conduct are dealt with through the Council’s Standards Committee and in relation to the Officer Code, by the Head of Paid Service, in accordance with the Council’s Human Resources Policies and Procedures. 
	If an Officer is concerned about the conduct of a Member, they should report this to their senior manager, who will notify both the Head of Paid Service and the Monitoring Officer. These concerns could include public criticism of an Officer by a Member or unreasonable, frivolous or vexatious requests for information. 
	3. 
	OFFICER APPOINTMENTS, PERFORMANCE AND POLITICAL NEUTRALITY: 

	3.1 
	3.1 
	3.1 
	The appointment of the Chief Executive (Head of Paid Service), the Monitoring Officer, the Chief Financial Officer, the Corporate Directors, Assistant Directors and Heads of Service will be made in accordance with the Officer Employment Procedure Rules. All other appointments are made at the appropriate Officer level. 

	3.2 
	3.2 
	The are set out in Article 12 of the Council’s Constitution. The position of the Chief Executive (Head of Paid Service) is to have overall corporate management and operational responsibility (including overall management responsibility for all officers). 
	Main Functions and Areas of Responsibility of Officers 


	3.3 
	3.3 
	Staffing matters (including discipline, training, setting and monitoring targets) are dealt with by the relevant managers, although the relevant Portfolio Holders/Cabinet Members will agree to targets in the case of the Chief Executive. All other targets are set at Officer level. 

	3.4 
	3.4 
	Members wishing to comment on an individual Officer’s performance and/or deficiencies are usually expected to raise the matter with the relevant Corporate Director in the first instance. Thereafter to the Chief Executive if unresolved. 

	3.5 
	3.5 
	Officers are politically neutral, serve the whole Council and must avoid being identified with any political group. In order to safeguard this neutrality, Officers must avoid involvement in party political matters, such as campaigns in the political arena. This assumes particular significance in the run up to Elections. In their lives outside work, all politically restricted posts, which includes the Chief Executive, the Corporate Directors, Assistant Directors and many Senior Officers are prevented from ac

	3.6 
	3.6 
	OFFICER ATTENDANCE AND ADVICE TO PARTY GROUPS 

	3.6.1 
	3.6.1 
	The political parties represented on the Council hold regular group meetings. Officers do not usually advise at these meetings, but may be invited to give information. All invitations should be routed through the Chief Executive. 

	3.6.2 
	3.6.2 
	There is statutory recognition for party groups and it is common practice for such groups to give preliminary consideration to matters of Council business in advance of such items being considered by the relevant Council decision-making body. The support provided by Officers can take many forms, ranging from a briefing meeting with a Cabinet Member, Chairman or spokesperson (either jointly or individually) prior to a meeting, to a presentation to a full party group meeting. Whilst in practice such Officer s

	3.6.3 
	3.6.3 
	The parameters for support to party groups and individuals must be clearly understood, and to assist in this the following applies:-
	The parameters for support to party groups and individuals must be clearly understood, and to assist in this the following applies:-
	(i) 
	(i) 
	(i) 
	The Chief Executive will inform all party groups of the facility for an Officer to attend a party group meeting for a specific purpose and will decide, on request, which Officer may attend. 

	(ii) 
	(ii) 
	Support must not extend beyond providing information and advice in relation to Council business. Officers must not be involved in advising on matters of party business and should not, therefore, be present at group meetings when such matters are being discussed. 

	(iii) 
	(iii) 
	Party group meetings are not empowered to make decisions on behalf of the Council and therefore any conclusions reached at group meetings do not rank as a Council decision and cannot be interpreted or acted upon as such. 

	(iv) 
	(iv) 
	Advice provided to party groups on an issue does not act as a substitute for providing all the necessary information and advice to Members at meetings when that issue is being considered. 

	(v) 
	(v) 
	The attendance of Officers at a party group meeting does not confer any official standing to that meeting. 

	(vi) 
	(vi) 
	Special care will be exercised when non-Members are in attendance at a group meeting. 

	(vii) 
	(vii) 
	The provisions of the Code of Conduct do not apply to non-Members and therefore the nature of advice, guidance and information given by Officers may not be the same as that given to a Members-only meeting. 

	(viii) 
	(viii) 
	Officers must respect the confidentiality of discussions at party group meetings and must not relay the content of these discussions to any other party group. 





	4. DECISION MAKING – PROVIDING AND CONSIDERING ADVICE 
	4.1 
	4.1 
	4.1 
	Decision-making by local authorities is closely regulated by law. The taking of a decision by the wrong person/body or in the wrong way can invalidate the decision from the beginning or leave it vulnerable to being challenged and overturned by a court. 

	4.2 
	4.2 
	In the event of challenge, attention may also be focussed on the information, professional advice and options made available to the decision-making body or individual prior to that decision being made. Reports and/or other papers placed before decision-making bodies or individuals must therefore contain the relevant facts, correct and complete professional advice and alternative options that may be open to the Council. Officers have the duty to ensure that all of the information on an issue for decision by 

	4.3 
	4.3 
	The Officers are responsible for providing those reports and/or papers, and the Monitoring Officer and Chief Financial Officer are required to ensure that their proper advice is placed before decision-makers. 

	4.4 
	4.4 
	Officers preparing reports for consideration by Council or its Committees do so in the best interests of the Council and not to promote the viewpoint of a particular Member or group of Members. 

	4.5 
	4.5 
	Reports to Cabinet are drafted by Officers but submitted in the name of the relevant Cabinet Member and will be prepared with their input. Members must recognise that Officers drafting reports on behalf of the Cabinet, delivering the administration’s policies, must include all the relevant information, various options and highlighting financial considerations and legal powers, ensuring informed decisions are made, as a whole through the Head of Paid Service. 

	4.6 
	4.6 
	Officers have a duty to give advice to the Council and its Members using their professional technical knowledge and experience. This will be provided within the report and/or papers and at the meeting, if required. 

	4.7 
	4.7 
	Members are entitled to expect Officer attendance at meetings at an appropriate level of expertise to ensure adequate knowledge and advice on the subject matter under discussion. Officers in attendance at meetings will always be fully briefed as far as is practical on the issues under discussion on an Agenda. 

	4.8 
	4.8 
	Such advice is given in good faith and will be in line with and reflect legislation, good practice, Council procedures, experience, professional and technical knowledge, and the Council’s formally adopted policies. 

	4.9 
	4.9 
	Members are entitled to expect clear, concise and unambiguous information from Officers at all times to assist them in the decision making process. An Officer’s advice must be given in accordance with the Council’s instructions through the decision making and review process set out in the Council’s Constitution and should be taken into account by Members when considering an action or making a decision. 

	4.10 
	4.10 
	Officers are also expected to faithfully and conscientiously implement the lawful decisions of Councillors and properly take decisions delegated to them. 

	4.11 
	4.11 
	Officers and Members must ensure that the Council’s responsibilities regarding notification of and publication of decisions are complied with, as set out in the Access to Information Rules of Procedure in Part 5 of the Council’s Constitution. 

	4.12 
	4.12 
	In addition to legal challenges and implications, failure to follow the decision making principles may amount to breaches of both the Members’ and Officers’ Code of Conduct and lead respectively to action under the Standards Framework or to disciplinary proceedings. 


	5. ACCESS TO INFORMATION 
	5.1 
	5.1 
	5.1 
	Both Members and Officers must adhere to the Access to Information provisions concerning all information, including confidential information set out in Part 5 of the Council’s Constitution. 

	5.2 
	5.2 
	Disclosure of confidential information by either a Member or Officer will constitute a breach of their relevant Code of Conduct and the appropriate action will be taken. In addition, the Council could be exposed to a damages or compensation claim as a result of the disclosure. 

	5.3 
	5.3 
	Members are entitled to receive information from Officers in a timely manner to reasonable requests for the purposes of undertaking their role as Ward Councillors, decision makers and performing functions, such as overview and scrutiny Under common law principles councillors have the right to access information held by their authority where it is reasonably necessary to enable the Member to properly perform their duties as a councillor. 
	(
	this is referred to as the common law ‘need to know’ principle
	). 



	However, if the Member’s motive for seeing documents is indirect, improper or ulterior this may be raised as a bar to their entitlement. Members are not, therefore, allowed to go off on a ‘fishing expedition’ through their council’s documents. If a councillor is a member of a particular committee or sub-committee, then they have the right to inspect documents relating to the business of that committee or sub-committee. If not a member of that committee or sub-committee, the councillor would have to show goo
	R v. Clerk to Lancashire Police Committee ex parte Hook 

	In such instances, the Chief Executive, Management Team, Section 151 or Monitoring Officers may request a Member to demonstrate their ‘need to know’. 
	6. SCRUTINY 
	The rules and procedures governing Officer and Member responsibilities in support of the Council’s overview and scrutiny function are set out in Part 5 of the Constitution. 
	7. WORKING WITH THE MEDIA 
	7.1 
	7.1 
	7.1 
	Information provided to the media is governed by the Local Government Act 1986 and the Code of Practice on Local Authority Publicity. In particular: 
	Information provided to the media is governed by the Local Government Act 1986 and the Code of Practice on Local Authority Publicity. In particular: 
	Information should be:-
	• 
	• 
	• 
	Objective, factual and informative 

	• 
	• 
	Non-party political or designed to affect public support for a political party 




	7.2 
	7.2 
	The functions of the Council are discharged corporately and it is not, therefore, appropriate for public resources to be used to promote the views of individual Members. This does not preclude, in the interests of public accountability, publicity of the views of individual Members when they are representing the Council. 

	7.3 
	7.3 
	Press releases containing comments by individual Members are similarly acceptable practice. The Communications Manager will provide the press with factual information but comment will only be provided by Officers with the prior consent of the Chief Executive and/or the relevant Portfolio Holder/Cabinet Member or the relevant Committee Chairman. 

	7.4 
	7.4 
	The principle that the Council cannot use public resources at any time to promote the views or policies of a particular party is heightened during . During the period just before elections there are restrictions on local authority publicity and rules concerning media reporting of the election campaign, the so-called “purdah” period, is defined as beginning with the last date for publication of notice of the election. Prior to this period, guidance will be issued to both Members and Officers setting out the 
	election periods
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	1 INTRODUCTION 
	1.1 
	1.1 
	1.1 
	This Planning in Probity Protocol (“Protocol”) has been prepared using the advice in the Local Government Association’s revised guidance note on good planning practice for Members and Officers dealing with planning matters – Probity in Planning: the Role of Councillors and Officers (December 2019). 

	1.2 
	1.2 
	To ensure that in the planning process there are no grounds for suggesting that a decision has been biased, partial or not well founded in any way. 
	The aim of this Protocol: 


	1.3 
	1.3 
	: “” (para 7 of the National Planning Policy Framework (NPPF). Planning matters have a significant impact on our lives and the area where we live, work or play. Consequently, planning attracts a great deal of public and media interest. It is important that the system operates, and is seen to be operated, in an honest, open and transparent manner. 
	The key purpose of planning
	the purpose of the planning system is to contribute to the achievement of sustainable development


	1.4 
	1.4 
	: To make planning decisions openly, impartially, with sound judgement and for justifiable planning reasons. 
	Your role as a Member of the Planning Committee


	1.5 
	1.5 
	: This Protocol applies to Members at all times they are involved in the planning process. This includes, where applicable, when part of decision-making meetings of the Council, exercising the functions of the planning authority or when involved on less formal occasions, such as meetings with Officers or the public and consultative meetings. It applies as equally to planning enforcement matters or site-specific policy issues as it does to planning applications. If you have any doubts about the application o
	When the Protocol applies


	1.6 
	1.6 
	In this Protocol when the term “Councillor” or “Member” is used it means that the advice is applicable to all Members of the Council. The term “Planning Committee Member” means a Member or a substitute Member of the Council’s Planning Committee. 

	1.7 
	1.7 
	: Members are reminded that the Planning Probity Protocol is designed primarily for Members of the Council’s Planning Committees and Members who, for whatever reason, find themselves involved in the planning process. Whilst the Protocol interprets the Members’ Code of Conduct with respect to planning matters, it is subordinate to the Members’ Code of Conduct and in the event of any inconsistencies arising between this Protocol and the Members’ Code of Conduct, the Members’ Code of Conduct shall prevail. 
	Relationship to the Members' Code of Conduct



	2 GENERAL ROLE AND CONDUCT OF MEMBERS AND OFFICERS 
	Introduction: 
	The Council has adopted a Protocol on Member and Officer Relations, which is contained within the Constitution in Part 6. The success of the Council is greatly dependent upon the positive nature of the working relationship between Members and Officers. Mutual trust and respect between both Members and Officers are essential to good local government. 
	The purpose of the is to provide a guide to good working relationships between Members and Officers, defining their respective roles and outlining the principles that underpin their relationship. 
	Protocol on Member and Officer Relations 

	The protocol also builds on the respective Codes of Conduct for both Members and Officers and through this promotes the maintenance of integrity, both real and perceived, of the Council as well as very high standards of personal conduct. 
	The Underpinning Principles of working relationships are set out below and to be followed by in fulfilling their duties: 
	both Members and Officers 

	• 
	• 
	• 
	Mutual respect and courtesy between Officers and Members; 

	• 
	• 
	An awareness of each other’s responsibilities and duties; 

	• 
	• 
	No inappropriate criticism, intimidating behaviour, or the creation of a threatening work environment of any kind from either Members or Officers; 

	• 
	• 
	Any appropriate challenges are to be conducted in a professional and respectful manner; 

	• 
	• 
	Equal treatment, regardless of personal or political opinion (actual or perceived); 

	• 
	• 
	An adherence to the law and the lawful instructions and advice of others; and 

	• 
	• 
	An avoidance of close personal familiarity. 


	The above principles are designed to foster the good working relationships between Officers and Members that are essential to effective decision making and the delivery of services. 
	OFFICERS: 
	OFFICERS: 

	2.1 
	2.1 
	2.1 
	The function of Officers is to support and facilitate the Councillors in their work and to ensure that robust and lawful decisions are made. Planning decisions must be made in accordance with the Local Plan and other material planning considerations (section 70(2) of the Town and Country Planning Act 1990 and Section 38(6) of the Planning and Compulsory Purchase Act 2004). 

	2.2 
	2.2 
	The Director of Planning & Communities makes decisions on the majority of planning applications under delegated powers and makes recommendations on more significant and contentious applications and other planning matters for decision by the Planning Committee. 

	2.3 
	2.3 
	Planning Officers will provide professional advice and must provide Planning Committee Members with an Officer’s recommendation on whether or not planning permission should be granted, based on the Planning Officer’s assessment. 

	2.4 
	2.4 
	In considering applications and in advising members of the public on planning policy, the determination of planning applications, enforcement and other planning matters, Officers must:-
	In considering applications and in advising members of the public on planning policy, the determination of planning applications, enforcement and other planning matters, Officers must:-
	• 
	• 
	• 
	act fairly and openly and avoid any actions that would give rise to an impression of bias; 

	• 
	• 
	avoid inappropriate social contact with applicants and their agents, objectors and other interested parties; 

	• 
	• 
	approach each planning application or issue with an open mind, avoiding preconceived ideas; 

	• 
	• 
	carefully weigh up all relevant planning issues before making a decision; 

	• 
	• 
	make decisions and recommendations purely on planning grounds having regard to the Local Plan and other material considerations; 

	• 
	• 
	give professional, objective and consistent advice; and, 

	• 
	• 
	carry out the decisions of the Committee insofar as they relate to the completion of any legal agreement, or instigation or defence of proceedings. 





	PLANNING COMMITTEE MEMBERS: 
	2.5 
	2.5 
	2.5 
	In return Planning Committee Members must adhere to paragraph 1.2 of the Members’ Code of Conduct and treat local authority employees (officers) and representatives of partner organisations and those volunteering for the Council with respect and respect for the role they play. 

	2.6 
	2.6 
	Respect means politeness and courtesy in behaviour, speech, and in the written word. Debate and having different views are all part of a healthy democracy. As a councillor, you can express, challenge, criticise and disagree with views, ideas, opinions and policies in a robust but civil manner. You should not, however, subject individuals, groups of people or organisations to personal attack
	The Code of Conduct states “
	”. 


	2.7 
	2.7 
	The relationship between officers and members during the Planning Committee meeting should be based on mutual respect and courtesy, recognising that Officers are in attendance to assist Planning Committee Members answering questions, to enable them to make their decision. Officers are not in attendance to be cross examined or subject to inappropriate criticism. 


	3 RELATIONSHIPS TO MEMBERS’ CODE OF CONDUCT 
	3.1 
	3.1 
	3.1 
	The rules contained in the Members’ Code of Conduct must always be complied with first. These are both the rules on Disclosable Pecuniary Interests (DPIs) and any other interests identified by the Council, and the general rules and obligations giving effect to the Seven Principles of Public Life: Selflessness, Integrity, Objectivity, Accountability, Openness, Honesty and Leadership. 

	3.2 
	3.2 
	then apply the rules in this Protocol, which seek to explain and supplement the Members’ Code of Conduct and the law on decision making for the purposes of planning control. If you do not abide by this Protocol, you may: 
	then apply the rules in this Protocol, which seek to explain and supplement the Members’ Code of Conduct and the law on decision making for the purposes of planning control. If you do not abide by this Protocol, you may: 
	Do 

	• 
	• 
	• 
	put the Council at risk of proceedings on the legality of the related decisions or maladministration; 

	• 
	• 
	undermine the integrity of such important decision making and reduce public trust and confidence; or 

	• 
	• 
	put yourself at risk of being named in a report made to the Council or, if the failure is also likely to be a breach of the interest provisions of the Localism Act 2011, a complaint being made to the Police to consider criminal proceedings. 





	3.3 
	3.3 
	DECLARATIONS OF INTERESTS & IMPACT ON PARTICIPATION 

	The Council’s Members’ Code of Conduct sets out requirements for Members on declaring Disclosable Pecuniary Interests, Other Registerable Interests and Non-Registerable Interests and the consequences on participation of having such an interest. These must be followed scrupulously, and Members should review their situation regularly and ensure they understand their requirements under the Code of Conduct with regards to the provisions on Interests. Not only should impropriety be avoided but also any appearanc
	A Planning Committee Member with a Disclosable Pecuniary Interest (as described in Appendix B to the Members’ Code of Conduct), in respect of a particular planning matter must declare it and take no part in the discussion or the determination of the proposal. He or she should leave the room before the item is considered. Failure to do so could result in a criminal offence being committed. 
	The responsibility for this rests with each Planning Committee Member, who should understand if they have an Interest before the Planning Committee meeting takes place. Advice can be obtained in advance from the Monitoring Officer or their Deputy if required, in advance of a Planning Committee meeting. Ideally advice should be requested in good time, and not just before the start of the Committee meeting, as it may not be possible to provide a response immediately before the meeting is due to start . It is 
	3.4 
	3.4 
	3.4 
	disclose the existence of the Interest providing a full explanation of its nature and impact; and 
	Do 



	3.5 
	3.5 
	Do take into account when approaching a decision that the principle of Integrity (one of the Nolan Principles in Public Life) is defined as 

	“Holders of public office must avoid placing themselves under any obligation to people or organisations that might try inappropriately to influence them in their work. They should not act or take decisions in order to gain financial or other material benefits for themselves, their family or their friends. 
	They must declare and resolve any interests and relationships”. 

	3.6 
	3.6 
	3.6 
	It is therefore advisable that Members: 
	It is therefore advisable that Members: 
	(i) 
	(i) 
	(i) 
	Note that you are not prevented from seeking to explain and justify a proposal in which you may have a conflict of interest to an appropriate Officer, in person or in writing, but that 
	Note that you are not prevented from seeking to explain and justify a proposal in which you may have a conflict of interest to an appropriate Officer, in person or in writing, but that 
	(j) 
	(j) 
	(j) 
	your role as a Councillor and/or Planning Committee Member may place additional limitations on you in representing the proposal in which you have an interest. 




	(ii) 
	(ii) 
	Notify the Monitoring Officer in writing where it is clear to you that you have a Disclosable Pecuniary Interest, Other Registerable Interest, Non-Registerable interest or other personal conflict of interest and note that: 
	Notify the Monitoring Officer in writing where it is clear to you that you have a Disclosable Pecuniary Interest, Other Registerable Interest, Non-Registerable interest or other personal conflict of interest and note that: 
	• 
	• 
	• 
	you should send the notification no later than submission of that application where you can; 

	• 
	• 
	the proposal will always be reported to the Planning Committee as a main item and not dealt with by Officers under delegated powers; 

	• 
	• 
	you must not get involved in the processing of the application; and 

	• 
	• 
	it is advisable (but not mandatory) that you employ an agent to act on your behalf in respect of the proposal when dealing with Officers and in public speaking at Planning Committee. 








	4 APPLICATIONS SUBMITTED BY THE COUNCIL, MEMBERS OR OFFICERS 
	4.1 
	4.1 
	4.1 
	The Planning Committee Terms of Reference (as set out in Part 3 of the Constitution) requires that the following Planning Applications are referred to the Planning Committee for determination: 
	The Planning Committee Terms of Reference (as set out in Part 3 of the Constitution) requires that the following Planning Applications are referred to the Planning Committee for determination: 
	a) 
	a) 
	a) 
	the applicant is the Council or someone acting as applicant on the Council’s behalf or in respect of Council owned land unless the application is recommended for refusal; and 

	b) 
	b) 
	the applicant is a Member of the Council, or one of the Council’s Senior Managers, as determined by the individual services, and all Officers within Planning and Legal Services and there is an Officer recommendation for approval. 





	5 MEMBER TRAINING 
	5.1 
	5.1 
	5.1 
	A Member (or designated named Substitute Member) cannot sit as a member of the Planning Committee unless they have received specific training with regard to the determination of planning applications (Part 4 of the Constitution - Council Procedure Rules). This training is essential for both exercising committee functions and also complying with this Protocol. 

	5.2 
	5.2 
	Being a member of the Planning Committee can be a difficult role to carry out. The Council provides training for Councillors on the determination of planning applications at least once a year, and this is a mandatory requirement to sit as a member of the Planning Committee 
	Being a member of the Planning Committee can be a difficult role to carry out. The Council provides training for Councillors on the determination of planning applications at least once a year, and this is a mandatory requirement to sit as a member of the Planning Committee 
	(Council Procedure Rules). The Council also aims to provide more specialist training throughout the year to update knowledge, cover specific topics, appeal decisions, new legislation, guidance and policy, and to generally look at matters in greater depth. Current Planning Committee Members (which includes designated named Substitute Members, see paragraph 1.6) should attend training events arranged by the Council. It is open to all other Councillors to attend these training sessions however, where places ar
	all planning 



	5.3 
	5.3 
	participate in decision making at meetings dealing with planning matters if you have not attended the mandatory planning training prescribed by the Council. 
	Don’t 


	5.4 
	5.4 
	attend all planning training including specialised training sessions provided and arranged by the Council under a continuing programme either because the topic has been designated mandatory for Planning Committee Members (and designated named Substitute Members) or to assist you in the functions of the Planning Committee. This training is designed to extend your knowledge of planning policy, law, regulations, procedures, Codes of Practice and the Development Plans and thus assist you in carrying out your ro
	Do 


	5.5 
	5.5 
	Organised training provides opportunities to review a sample of planning decisions as to ensure that Planning Committee Members’ judgements have been based on proper planning considerations. 


	6 FETTERING DISCRETION IN THE PLANNING PROCESS PREDISPOSITION, PREDETERMINATION AND BIAS 
	6.1 
	6.1 
	6.1 
	In addition to declaring Disclosable Pecuniary interests, Other Registerable Interests and Non-Registerable Interests, members of a Planning Committee need to avoid any appearance of bias or of having predetermined their view at the time of making a decision on a planning application. 

	6.2 
	6.2 
	The law on (which is a particular form of bias) is part of the general legal obligations on public authorities to act fairly and the existence of such can result in an unlawful decision being made and subject to judicial review. Decision makers are entitled to be to particular views. 
	bias and predetermination 
	predisposed 



	PREDISPOSITION 
	6.3 
	6.3 
	6.3 
	A distinction is drawn by the Courts between a Councillor having clearly expressed an intention to vote in a particular way before a meeting (pre-determination) and a predisposition to an initial view. Where the Councillor is clear they have an open mind and are willing to listen to all the material considerations presented at the Planning Committee before deciding on how to exercise their vote, there is no predetermination
	. 



	BIAS 
	6.4 
	6.4 
	6.4 
	Councillors should not participate in the consideration of a planning application if to do so would give the appearance of bias (actual or perceived), and the decision may be challenged on the grounds of bias in the High Court. 
	The test for bias is: “
	Would the fair-minded observer, knowing the background, consider that there was a real possibility of bias?
	” 



	It is not the Councillor’s view of whether they are biased that is relevant but the view of the independent observer. Perception is important and can lead a fair-minded observer to consider that there is a real possibility of bias, they should not participate in making the decision and should withdraw from the room (or virtual meeting where appropriate). Further, Councillors do not have to have a personal interest in order to come within the definition of bias. The Courts have held that it is primarily a ma
	PREDETERMNATION 
	6.5 
	6.5 
	6.5 
	, with the effect that they are unable to apply their judgement fully and properly to an issue requiring a decision. The leading case on local authority bias and predetermination acknowledges the difference between Judges sitting judicially and Councillors making decisions in a democratic environment. Given the role of Councillors, there must be ‘clear pointers’ before predetermination is established. Where there is predetermination, the Councillor should not participate in the consideration of a planning a
	Predetermination occurs where someone closes their mind to any other possibility beyond that predisposition


	6.6 
	6.6 
	The courts have sought to distinguish between situations which involve predetermination or bias on the one hand and predisposition on the other. The former is indicative of a “closed mind” and likely to leave the Planning Committee’s decision susceptible to challenge by Judicial Review. The latter is the perfectly normal process of someone making up their mind. 

	6.7 
	6.7 
	EXAMPLE: a Councillor who states, “Windfarms are blots on the landscape and I will oppose each and every windfarm application that comes before the committee” will be perceived very differently from a Councillor who states, “Many people find windfarms ugly and noisy, and I will need a lot of persuading that any more windfarms should be allowed in our area”. The former has a closed mind and is predetermined, whereas the latter is predisposed but is maintaining an open mind. 

	6.8 
	6.8 
	The following diagram is produced to help Councillors appreciate the range of circumstances (the following is guidance only; any specific questions should be raised with the Council’s Monitoring Officer): 


	Figure
	PARTICIPATING IN DECISION MAKING 
	6.9 
	6.9 
	6.9 
	Councillors are entitled, and are often expected, to have expressed views on planning issues and that these comments have an added measure of protection under Section 25 of the Localism Act 2011. The Section provides 
	Councillors are entitled, and are often expected, to have expressed views on planning issues and that these comments have an added measure of protection under Section 25 of the Localism Act 2011. The Section provides 
	(1) 
	(1) 
	(1) 
	Subsection (2 -below) applies if— 
	Subsection (2 -below) applies if— 
	(a) 
	(a) 
	(a) 
	as a result of an allegation of bias or predetermination, or otherwise, there is an issue about the validity of a decision of a relevant authority, and 

	(b) 
	(b) 
	it is relevant to that issue whether the decision-maker, or any of the decision-makers, had or appeared to have had a closed mind (to any extent) when making the decision. 




	(2) 
	(2) 
	A decision-maker is not to be taken to have had, or to have appeared to have had, a closed mind when making the decision just because— 
	A decision-maker is not to be taken to have had, or to have appeared to have had, a closed mind when making the decision just because— 
	(a) 
	(a) 
	(a) 
	the decision-maker had previously done anything that directly or indirectly indicated what view the decision-maker took, or would or might take, in relation to a matter, and 

	(b) 
	(b) 
	the matter was relevant to the decision. 





	The Section makes it clear that if a Councillor has given a view on an issue, this, considered in isolation, does not show that the Councillor has a closed mind on that issue. So, the mere fact that a Councillor has campaigned on an issue or made public statements about their approach to an item of council business does not prevent that Councillor from being able to participate in discussion of that issue and to vote on it. 


	6.10 
	6.10 
	However, decision-makers must not fetter their discretion by approaching the decision to determine a planning application with a closed mind or exhibiting bias. It is a legal requirement to approach the determination of a planning application with an open mind to prevent a legal challenge for pre-determination or bias (both being judicial review grounds in administrative law). 

	6.11 
	6.11 
	When Planning Committee Members come to make the decision, they: 
	When Planning Committee Members come to make the decision, they: 
	• 
	• 
	• 
	should not take part if they are bias or to take part would give the appearance of bias (see paragraph 6.4 for an explanation of bias), 

	• 
	• 
	are entitled to have and to express their own views on the matter, provided they are prepared to reconsider their position in the light of all the evidence and arguments; 

	• 
	• 
	must keep an open mind and hear all of the evidence before them, both the Officers’ presentation of the facts and their advice as well as the arguments from all sides; 

	• 
	• 
	are not required to cast aside views on planning policy held when seeking election or otherwise acting as a Member, in giving fair consideration to points raised; 

	• 
	• 
	are only entitled to take account of material planning considerations and must disregard considerations irrelevant to the question and legal context at hand; 

	• 
	• 
	must be prepared to change their view right up to the point of making the decision; and 

	• 
	• 
	come to a decision after giving what they feel is the right weight to those material planning considerations. 




	6.12 
	6.12 
	Councillors can listen to applicants and objectors, and indicate their view, but must not give the perception that they are biased in their consideration of their issues. Councillors can support or oppose an application and represent the views of their residents in their role as a Ward Councillor. To do so as a Planning Committee Member MIGHT compromise their role on the Committee and Councillors must seek advice from the Monitoring Officer, their Deputy or the legal adviser to the Planning Committee. 

	6.13 
	6.13 
	A Planning Committee Member should take the opportunity to exercise their separate speaking rights as a Ward Member where you have represented your views or those of local electors and fettered your discretion, but do not have a Disclosable or other personal conflict of interest (see paragraph 6.14 in respect of Interests). Where you do: 
	A Planning Committee Member should take the opportunity to exercise their separate speaking rights as a Ward Member where you have represented your views or those of local electors and fettered your discretion, but do not have a Disclosable or other personal conflict of interest (see paragraph 6.14 in respect of Interests). Where you do: 
	• 
	• 
	• 
	advise the Committee Officer or the Chairman that you wish to speak in this capacity at the Declaration of Interests part of the agenda and before commencement of the item and in accordance with the Public Speaking Scheme; 

	• 
	• 
	remove yourself from the seating area for Members of the Planning Committee for the duration of that item; 

	• 
	• 
	take a seat in the public gallery and address the Members of the Planning Committee when invited to in accordance with the Public Speaking Scheme 

	• 
	• 
	you may remain in the public gallery for the duration of the item as you are representing the Ward; and 

	• 
	• 
	ensure that your actions are recorded within the minutes. 




	6.14 
	6.14 
	If a Planning Committee Member has a Disclosable or other personal conflict of interest under the Members’ Code of Conduct, they may exercise their speaking rights as a Ward Member only with a dispensation from the Council’s Monitoring Officer. In these circumstances, all of the bullet points in paragraph 6.13 apply however, in respect of bullet point 4, they must withdraw from the meeting room once they have addressed the Planning Committee in accordance with the Public Speaking Scheme. 


	7 CONTACT WITH APPLICANTS, DEVELOPERS AND OBJECTORS 
	7.1 
	7.1 
	7.1 
	Planning Committee Members must refer those who approach them for planning, procedural or technical advice to Officers. 

	7.2 
	7.2 
	Planning Committee Members must only attend private meetings organised in accordance with this Protocol and must not attend private meetings with applicants, developers or groups of objectors. To do so could result in a finding of bringing the Council into disrepute and breaching paragraph 5 of the Members’ Code of Conduct. 

	7.3 
	7.3 
	Where you feel that a formal (private) meeting would be useful in clarifying the issues, you should seek to arrange that meeting yourself through a request to the Director of Planning and Communities or Head of Planning and Building Control to organise it. The Officer(s) will ensure that those present at the meeting are advised from the start that the discussions will not bind the Authority to any particular course of action, that the meeting is properly recorded on the public file at the earliest convenien


	7.4 otherwise: 
	Do 

	• 
	• 
	• 
	follow the Authority’s rules on lobbying (see Section 8 of this Protocol); 

	• 
	• 
	consider whether or not it would be prudent in the circumstances to make notes when contacted; and 

	• 
	• 
	report to the Head of Planning and Building Control any significant contact with the applicant and other parties, explaining the nature and purpose of the contacts and your involvement in them, and ensure that this is recorded on the planning file. 


	IN ADDITION, IN RESPECT OF PRESENTATIONS BY APPLICANTS/DEVELOPERS 
	7.5 
	7.5 
	7.5 
	A public presentation arranged by the applicant/developer is not part of the formal process of debate and determination of the subsequent planning application. However, where an applicant has arranged a public presentation for a proposal (prior to or following the submission of an application), a Planning Committee Member may attend that public meeting if they consider that they would find this helpful to understand the proposal. 
	A public presentation arranged by the applicant/developer is not part of the formal process of debate and determination of the subsequent planning application. However, where an applicant has arranged a public presentation for a proposal (prior to or following the submission of an application), a Planning Committee Member may attend that public meeting if they consider that they would find this helpful to understand the proposal. 
	In attending a public presentation, Planning Committee Members must be careful with behaviors and not place themselves in a situation which could be perceived as giving a view on the application (or proposed application). 
	If they wish to subsequently take part in the decision making of the application for the proposal, they must not enter into any discussions with the applicant, their agent or any member of the public present at the meeting to avoid being lobbied and to avoid allegations of pre-determination and/or bias. When attending, the Planning Committee Member must adhere to the general rules and obligations as set out in their Members’ Code of Conduct, giving effect to the Seven Principles of Public Life (Selflessness
	If you decided to attend a public presentation you must declare this at the meeting for openness and transparency, explain the purpose of your attendance and what action was taken, including if you were approached as this would be regarded as lobbying. This information will be recorded in the minutes and acts as a record. 


	7.5 
	7.5 
	attend a planning presentation without requesting an Officer to be present. 
	Don’t 


	7.6 
	7.6 
	otherwise: 
	otherwise: 
	Do 

	• 
	• 
	• 
	ask relevant questions for the purposes of clarifying your understanding of the proposals. 

	• 
	• 
	remember that the presentation is a form of lobbying and not part of the formal process of debate and determination of any subsequent application; this will be carried out by the Planning Committee of the Planning Authority. 

	• 
	• 
	be aware that as the presentation is a form of lobbying so avoid placing yourself in a situation which could be perceived as giving a view on the application, or enter into any discussions with the applicant, their agent or any member of the public present at the meeting to avoid being lobbied and to avoid allegations of pre-determination and/or bias. 

	• 
	• 
	follow the Authority’s rules on lobbying. 

	• 
	• 
	report to the Head of Planning and Building Control any significant contact with the applicant and other parties, explaining the nature and purpose of the contacts and your involvement in them, and ensure that this is recorded on the planning file; 

	• 
	• 
	when the application is being considered under the Declaration of Interests item on the agenda and in the interest of openness make the necessary declarations at the Planning Committee that you have been lobbied on a particular matter by attending a presentation and state whether you are pre-determined or not 





	8 LOBBYING OF AND BY COUNCILLORS 
	8.1 
	8.1 
	8.1 
	Lobbying is a normal and perfectly proper part of the political process. Members of the public, applicants or local interest groups will often seek to influence a decision through an approach to their Ward Member. In the case of a Planning Committee Member, care needs to be taken to avoid the perception of bias or predetermination of any planning matter. 

	8.2 
	8.2 
	A Planning Committee Member should explain to those lobbying or attempting to lobby them that, whilst they can listen to what is said (or read what is put in writing and sent to them), it may subsequently prejudice their impartiality and ability to participate in the Committee’s decision-making, if they are asked to express either an intention to vote one way or another or such a firm point of view that is amounts to the same thing. 

	8.3 
	8.3 
	Planning Committee Members should ensure that it is made clear to any lobbyists that they will only be in a position to reach a final decision on any planning matter after they have heard all of the relevant arguments and looked at the relevant information during the sitting of the determining Committee. 

	8.4 
	8.4 
	Planning Committee Members should therefore: 
	Planning Committee Members should therefore: 
	• 
	• 
	• 
	suggest to lobbyists that they write to the Director of Planning and Communities in order that their views can be included in the Officer reports prepared for determination under delegated powers or by Committee; 

	• 
	• 
	pass on any lobbying correspondence received (including plans, data, correspondence etc. in respect of an application) to the Director of Planning and Communities or email as soon as practicably possible so that it can be taken into account and included in the report on the application; 
	PlanningSupport&Development@tendringdc.gov.uk 


	• 
	• 
	remember that their overriding duty is to the whole community not just to the residents and businesses within their ward and, taking account of the need and duty to make decisions impartially, and should not improperly favour, or appear to improperly favour, any person, company, group or locality; 

	• 
	• 
	not accept gifts or hospitality from any person involved in or affected by a planning proposal, but if a degree of hospitality is entirely unavoidable, ensure that they comply with the provisions in the Members’ Code of Conduct on gifts and hospitality; and, 

	• 
	• 
	inform the Monitoring Officer where they feel that they have been exposed to undue or excessive lobbying or approaches (including inappropriate offers of gifts or hospitality), who will in turn advise the appropriate Officers to follow the matter up where necessary. 




	8.5 
	8.5 
	Planning Committee Members should note that, subject to the requirements to ensure that Members comply with the Members’ Code of Conduct and the rules regarding bias and predetermination and ensure that they take appropriate action in relation to Disclosable Pecuniary Interests, Other Registerable Interests and Non-Registerable Interests, they are not precluded from: 
	Planning Committee Members should note that, subject to the requirements to ensure that Members comply with the Members’ Code of Conduct and the rules regarding bias and predetermination and ensure that they take appropriate action in relation to Disclosable Pecuniary Interests, Other Registerable Interests and Non-Registerable Interests, they are not precluded from: 
	-

	• 
	• 
	• 
	listening or receiving viewpoints from residents or other interested parties; 

	• 
	• 
	making comments to residents, interested parties, or other Members or appropriate Officers, provided they do not consist of or amount to predetermination or bias and they can make clear they are keeping an open mind when it comes to making the decision; 

	• 
	• 
	seeking information through appropriate channels; or, 

	• 
	• 
	being a vehicle for the expression of opinion or speaking at the meeting as a Ward Member, provided that under the Declaration of Interests item on the agenda they explain their actions and make it clear that, either (a) having expressed the opinion or ward/local view, they have not committed themselves to vote in accordance with those views and will make up their own mind having heard all the facts and listened to the debate (they are not pre-determined); or (b) state that they wish to exercise their separ




	8.6 
	8.6 
	In the interest of openness, it is recommended that Planning Committee Members must make the necessary declarations that they have been lobbied on any particular matter at the Committee when the application is being considered under the Declaration of Interests item on the agenda. 

	8.7 
	8.7 
	Planning Committee Members should not become a member of, lead or represent a national or local organisation whose primary purpose is to lobby to promote or oppose planning proposals. If a Planning Committee Member does, he/she may appear to be biased 

	8.8 
	8.8 
	Whilst Planning Committee Members may be able to address the Committee as a Ward Member or an objector, they are not able to participate or vote on any matter in respect of which they have a disclosable pecuniary interest unless they have received a dispensation for this purpose (see paragraph 6.14). 

	8.9 
	8.9 
	Plannng Committee Members can join general groups which reflect their areas of interest, and which concentrate on issues beyond particular planning proposals, but they should disclose a personal interest where that organisation has made representations on a particular proposal. A Planning Committee Member should make it clear to that organisation and the Planning 
	Plannng Committee Members can join general groups which reflect their areas of interest, and which concentrate on issues beyond particular planning proposals, but they should disclose a personal interest where that organisation has made representations on a particular proposal. A Planning Committee Member should make it clear to that organisation and the Planning 
	Committee that they have reserved judgement and the independence to make up their own mind on each separate proposal. 



	8.10 
	8.10 
	8.10 
	Members should not excessively (*) lobby Planning Committee Members regarding their concerns or views on a planning application, nor attempt to persuade them that they should decide how to vote in advance of the meeting at which any planning decision is to be taken. 
	Members should not excessively (*) lobby Planning Committee Members regarding their concerns or views on a planning application, nor attempt to persuade them that they should decide how to vote in advance of the meeting at which any planning decision is to be taken. 
	(*) Members are entitled to lobby however, this should not be more than is necessary or normal to make the points/views known. Members should not use access to Council resources, including fellow Councillors to seek an advantage or to compromise the impartiality of the decision making. 
	(*) Members are entitled to lobby however, this should not be more than is necessary or normal to make the points/views known. Members should not use access to Council resources, including fellow Councillors to seek an advantage or to compromise the impartiality of the decision making. 
	(*) Members are entitled to lobby however, this should not be more than is necessary or normal to make the points/views known. Members should not use access to Council resources, including fellow Councillors to seek an advantage or to compromise the impartiality of the decision making. 




	8.11 
	8.11 
	Planning Committee Members must not decide or discuss how to vote on any application at any sort of political group meeting or lobby any other Member to do so. 

	8.12 
	8.12 
	Members should avoid any direct contact with consultees and instead work with Planning Officers to resolve any concerns or arrange contact (not least as someof the Consultees charge for time). 


	9 SITE VISITS/INSPECTIONS 
	CONDUCT AT THE SITE VISIT 
	9.1 
	9.1 
	9.1 
	Officers will arrange the site visit in advance with relevant parties. There is no right to enter on private land without permission of the landowner. Where appropriate, Officers will obtain permission from the landowner or his/her agent for those invited to attend the site visit to enter the land. If permission is not given for the Planning Committee Members and Officers and other interested parties to enter, or exceptional circumstances exist and advice has been given, the site will have to be viewed from

	9.2 
	9.2 
	Prior to attending site visits Planning Committee Members must familiarise themselves with the Council’s Health and Safety Risk Assessment document for site visits which they must adhere to. Failure to adhere to the guidance contained in the Risk Assessment during a site visit arranged for an application will result in the Planning Committee Member not being permitted to take part in the determination of that application at the Planning Committee. 

	9.3 
	9.3 
	The Chairman (or Vice-Chairman) will control proceedings throughout. 

	9.4 
	9.4 
	The Chairman (or Vice-Chairman) will explain to all those present that the purpose of the site visit is to obtain information relevant to the determination of the application and how the site visit will be conducted. The Chairman will make it clear to interested parties who are in attendance (including the applicant/agent, supporters, objectors, Ward Members and Parish or Town Councillors) that they are not permitted to question or lobby the Planning Committee Members. If attempts to question and/or lobby p

	9.5 
	9.5 


	The Chairman (or Vice Chairman) will introduce the Planning Officer who will describe the proposals to the Planning Committee Members with reference to matters of fact and features on the land and the submitted plans/drawings and summarise the relevant issues and material considerations. It is expected that the Planning Committee Members will already be familiar with the Planning Officer’s report where one has been provided. 
	9.6 
	9.6 
	9.6 
	The Planning Committee Members may ask the Planning Officer for factual clarification of any planning matter relating to the proposal or surrounding land, for example, distances to adjoining or objectors’ properties or the location of the planned development. 

	9.7 
	9.7 
	Other Officers may be present to provide other specialist/expert advice/information where relevant/required (e.g. Highways Engineers, Tree Officers or Environmental Health Officers etc.) 

	9.8 
	9.8 
	Planning Committee Members will then be invited through the Chairman (or Vice-Chairman) to ask any questions of fact or seeking clarification from the Officers present. Planning Committee Members must not direct these questions to the applicant or others present. Any matters not to hand will be reported at the Planning Committee meeting. Discussion on the merits of the application will not be permitted, and Planning Committee Members should refrain from making comments on the proposal. 

	9.9 
	9.9 
	Representatives of objectors and/or supporters may be invited/allowed to attend the site visit as interested parties. However, the right of a representative to address the Planning Committee does not arise until this item is reached on the agenda during the relevant meeting of the Planning Committee. Presentations from interested parties should on no account be made, interested parties will have the opportunity to address the Planning Committee through the Public Speakers Scheme. Occasionally it may be appr

	9.10 
	9.10 
	A Ward Councillor(s) may attend the site visit; however, any Ward Councillor(s) must refrain from debating or commenting on the planning merits or otherwise of the proposal. Ward Councillors will be permitted to make representations at the relevant meeting of the Planning Committee. 

	9.11 
	9.11 
	During the site visit, no separate discussions regarding the application must take place with Officers or Planning Committee Members and either applicants, objectors or supporters. In order to assist in ensuring that Planning Committee Members receive the same information, they are required to keep together in one group at all times with the Chairman (or Vice-Chairman) and the Planning Officer during the entirety of the accompanied site visit. It is vital that Planning Committee Members do not break-off eit

	and physical or verbal threats, and to ensure that there are no discussions about the proposal separately with residents or the applicant 
	and physical or verbal threats, and to ensure that there are no discussions about the proposal separately with residents or the applicant 

	9.12 
	9.12 
	During the site visit, Officers and Planning Committee Members will not accept any representations (including verbal presentations, documents, letters or petitions) from applicants, objectors or supporters. Any representations should be sent to the Planning Department, and these will be reported to the relevant meeting of the Planning Committee. 

	9.13 
	9.13 
	No hospitality will be accepted by Officers and/or Planning Committee Members from the applicant or any other interested party present at the site visit. 

	9.14 
	9.14 
	The Planning Committee Members present at the site visit will sign an attendance sheet. Planning Committee Members failing to attend the site visit will not be considered to have sufficient knowledge of the site and the issues arising from the site visit to enable them to take part in determining the application when it is presented to the Planning Committee for consideration. As such, they will not be permitted to take part in the determination of the planning application at the Planning Committee. 

	9.15 
	9.15 
	The Chairman (or Vice-Chairman) will conclude the site visit. The Planning Committee Members will leave the site promptly, as a group, and refrain from talking to the applicant, objectors or other interested parties. No indication of the views of Planning Committee Members or the likely outcome of the Planning Committee’s deliberations on the application will be given. To do so might imply that a Planning Committee Member’s mind is already made up. If attempts are made to speak to the Planning Committee Mem

	9.16 
	9.16 
	If Planning Committee Members require further information or clarification of any aspect of the development, the Officer(s) attending the site visit will be asked to ensure that such information is available by the time the application is considered by Planning Committee Members at the relevant meeting of the Planning Committee. 

	9.17 
	9.17 
	The Practice of the Council is to visit application sites prior to their consideration at Planning Committee. The Head of Planning and Building Control will identify which sites will need to be visited. If the Planning Committee have visited a site recently then this site will not be visited again. 

	9.18 
	9.18 
	The purpose of the site visit is for Planning Committee Members to gain factual knowledge of a site and make a visual assessment of the proposal and its relationship with adjoining development. 

	9.19 
	9.19 


	The Planning Committee Members will be provided with a “Member Pack” which includes a selection of the PowerPoint slides that will be displayed at the Planning Committee. These describe the application proposal and summarise the main issues. 
	9.20 
	9.20 
	9.20 
	Officers will arrange with the developer/landowner, where possible, for the Planning Committee Members to gain access to the site. 

	9.21 
	9.21 
	Before the Planning Committee Members get on the bus, the Chairman (or Vice-Chairman), will ask the Planning Committee Members whether they need to declare an interest in an application. When the bus arrives at each site Planning Committee Members will be reminded again of their need to declare any interest they may have, as it may only become apparent to Planning Committee Members that they have an interest when they arrive at a site. The Head of Planning and Building Control will record any interests that

	9.22 
	9.22 
	If a Planning Committee Member declares a Disclosable Pecuniary Interest, an Other Registerable Interest or Non-Registerable Interest, then they should remain on the bus and not take part in the site visit. If a Planning Committee Member is in doubt as to whether they have an Interest in a particular matter they should take advice from the Council’s Monitoring Officer (or Deputy Monitoring Officer) before attending the arranged site visit (see paragraph 3.3). If a Planning Committee Member declares an Inter

	9.23 
	9.23 
	Planning Committee Members also need to consider whether they have an open mind or if there is bias or the perception of bias about the application before taking part in a site visit. 

	9.24 
	9.24 
	Where a Planning Committee Members does not take part in the site visit having declared an Interest or due to pre-determination or bias, they must not discuss the application with the other Planning Committee Members at any point prior to the determination of that application by the Planning Committee. 


	EXCEPTION TO THE COUNCIL’S LOCAL PRACTICE OF UNDERTAKING SITE VISITS 
	9.25 
	9.25 
	9.25 
	Whilst it is the Council’s standard local practice to undertake site visits, there will be exceptional circumstances where an organised site visit is not possible. 

	9.26 
	9.26 
	Site visits are not legally required for the determination of planning applications but forms part of local practice, which protocols must clearly set out. If a site visit cannot be organised, , a planning application can still be determined by the Planning Committee, so long as the guidance issued by the Council is adhered to. 
	due to exceptional circumstances


	9.27 
	9.27 
	Should circumstances prevail where the Council has had to determine if it is not possible to organise a site visit, Members of the Planning Committee will be issued with guidance by the Monitoring Officer, which is relevant to the particular situation arising. Such guidance will take 
	Should circumstances prevail where the Council has had to determine if it is not possible to organise a site visit, Members of the Planning Committee will be issued with guidance by the Monitoring Officer, which is relevant to the particular situation arising. Such guidance will take 
	into account health and safety risk assessments, current legislation and central government guidance, including that issued by the Planning Inspectorate and/or the Chief Planning Officer. 



	10 POST-SUBMISSION DISCUSSIONS 
	10.1 
	10.1 
	10.1 
	Members should not encourage appealing, JR or complaint against the Council without speaking to the Council Officer first. 

	10.2 
	10.2 
	Members should not pass on any known details of the case, including any individual names or details that may be known to them, and should instead direct to the Report and Council Officers for assistance as needed. 

	10.3 
	10.3 
	Members should not visit the site within a week of the decision to ensure no perception of bias, this would avoid heighten tension with applicant/neighbours not please by the decision. 


	11 PUBLIC SPEAKING AT MEETINGS 
	11.1 
	11.1 
	11.1 
	allow members of the public to communicate with you before the opening, during the proceedings, during breaks or immediately after the close of the Planning Committee meeting (orally or in writing) other than through the scheme for Public Speaking or through the Chairman, as this may give the appearance of bias. 
	Don’t 


	11.2 
	11.2 
	ensure that you comply with the Council’s procedures in respect of public speaking. 
	Do 


	11.3 
	11.3 
	Members of the public are not permitted to communicate with Planning or Legal Officers immediately before, during or after the Planning Committee meeting proceedings. 


	12 REPORTS & DECISION MAKING 
	12.1 
	12.1 
	12.1 
	In coming to a decision on a planning application, a Planning Committee Member must: 
	In coming to a decision on a planning application, a Planning Committee Member must: 
	• 
	• 
	• 
	come to the meeting with an open mind; 

	• 
	• 
	Comply with section 38 of the Planning and Compulsory Purchase Act 2004 and make decisions in accordance with the Council’s Local Plan and Development Plan Documents unless material considerations indicate otherwise; 

	• 
	• 
	not communicate with anyone (except Officers and other Planning Committee Members ) orally, electronically, in writing or by any other means during the proceedings of the Planning Committee (which includes before the opening of the meeting, during any breaks, and immediately after the close of the meeting); 

	• 
	• 
	come to a decision only after due consideration of all the information reasonably required to base a decision upon; 

	• 
	• 
	refrain from expressing personal views, opinions or emotions and instead restrict themselves to matters of planning law, policy and all relevant material planning considerations when exercising your planning judgment; 

	• 
	• 
	not vote on a proposal unless they have been present to hear the whole debate including the Planning Officer’s presentation and any public speaking (and where applicable, attended the site visit), where an application has been deferred they must also have been present at the original meeting when the application was first considered; and 

	• 
	• 
	ensure that if they are proposing, seconding or supporting a decision contrary to the Officer’s recommendation or the Local Plan, that they can identify, understand and articulate the leading to their conclusion. Any professional advice given by Officers present at the Planning Committee must be taken into account and considered. Reasons must be given before a Seconder to the proposal is sought and the vote is then taken and recorded. The Chairman (or Vice-Chairman) or Officers will remind the Planning Comm
	planning reasons they wish to rely on, 





	12.2 
	12.2 
	Reports to the Planning Committee will normally be available at least five working days to the meeting. Presentations to the Planning Committee and update sheets are uploaded onto the Council’s website, as this is additional material taken into account through the decision-making process. 

	12.3 
	12.3 
	All applications submitted to the Planning Committee will have a full written report from Planning Officers including a reasoned assessment of the proposal, reference to relevant policies and a justified recommendation and analysis of available options. Reports will cover the substance of any objections and the views of people and bodies that have been consulted. 

	12.4 
	12.4 
	Any oral presentations raising new matters and updates by Planning Officers to the Planning Committee will be minuted. 

	12.5 
	12.5 
	Planning Committee Members must ensure that they are present for the whole presentation by Officers and subsequent debate on a particular matter and do not attend or leave part way through, this includes where an application is deferred. This is to ensure that they are able to hear all the relevant evidence and debate in relation to a proposal. In the event that a Planning Committee Members is not present for the whole of the debate and consideration of the application (including an arranged site visit) the

	12.6 
	12.6 
	Where an application is recommended for refusal the reasons will be set out in full in the Planning Officer’s report. 


	DECISIONS CONTRARY TO THE OFFICER RECOMMENDATION 
	12.7 
	12.7 
	12.7 
	Planning Committee Members must indicate the planning reasons at the Planning Committee meeting for approval or refusal of applications determined contrary to Officer advice, including identifying relevant policies. Pressure must never be put on Officers to “go away and sort out planning reasons”. 

	12.8 
	12.8 
	Where an application is being considered at the Planning Committee for refusal contrary to Officer advice, the proposed reasons for refusal will be agreed at that Planning Committee 
	Where an application is being considered at the Planning Committee for refusal contrary to Officer advice, the proposed reasons for refusal will be agreed at that Planning Committee 
	meeting. The reasons will be recorded in the minutes and be based on material planning considerations and the relevant policies supporting the refusal. An opportunity will be given to the Officer to explain the implications of the contrary decision. If a successful planning appeal follows a refusal contrary to Officer advice, clear identification of good planning reasons for refusal will reduce the chance of a cost award. 



	FREE FROM POLITICAL INSTRUCTION 
	12.9 
	12.9 
	12.9 
	Members of the Planning Committee must make planning decisions on planning grounds. “Whipping” is inappropriate, and decisions must not be taken in party grounds on how to vote on particular applications prior to the Planning Committee meeting. 


	DECLARATIONS OF INTERESTS 
	12.10 
	12.10 
	12.10 
	The Council’s Code of Conduct sets out requirements for Members on declaring pecuniary and non-pecuniary interests and the consequences of having such an interest. These must be followed scrupulously, and Members should review their situation regularly. Not only should impropriety be avoided but also any appearance or grounds for suspicion of improper conduct. 

	12.11 
	12.11 
	A Planning Committee Member with a pecuniary interest in respect of a particular planning matter must declare it and take no part in the discussion or the determination of the proposal. He or she should leave the room before the item is considered. The responsibility for this rests with each Planning Committee Member. Advice can be obtained from the Council’s Monitoring Officer or where appropriate the Deputy Monitoring Officer if required, well in advance of a Planning Committee meeting. It is unsatisfacto


	REQUESTS BY MEMBERS FOR INFORMATION 
	2.12 
	2.12 
	2.12 
	Wherever possible, Members should give advance notice of additional information they intend to request, or information they intend to contest, at the Planning Committee meeting so that Officers can be in a position to assist and avoid the unnecessary deferral of a decision. 


	PUBLIC PARTICIPATION 
	12.13 
	12.13 
	12.13 
	In order to give greater opportunity to applicants and objectors to express their respective points of view, the Planning Committee operates a scheme of public participation. 


	13 PLANNING APPEALS 
	13.1 
	13.1 
	13.1 
	Appeals into the planning decisions of the Council are heard by a Planning Inspector appointed by the Secretary of State. Any hearing or inquiry will be open to the public and Members are able to attend. Members are encouraged to attend such hearings, as they can be a good learning experience. This part of the code is concerned with Members who wish to actively participle in these appeals. 

	13.2 
	13.2 


	If a Member wishes to attend a public inquiry or informal hearing as a Ward Member or as a member of the public, they are free to do so. It is strongly recommended that they discuss their participation with the Director of Planning to ensure that they are aware of the process and that they do not act in a manner which compromises their position as a Member of the Council or brings the Council into disrepute or puts the decision made at risk of challenge. 
	13.3 
	13.3 
	13.3 
	A Member cannot attend an appeal on behalf of the Council’s Planning Committee, even if they sat on that Committee, unless this is as part of the Council’s case as decided by the Director of Planning. The decision of the Planning Committee will be documented in the minute and set out in the decision notice. The Planning Officer will present the Council’s case of its planning merits, in accordance with the Planning Committee’s decision. The inspector is required to determine the appeal on its planning merits

	13.4 
	13.4 
	Where the appealed decision was contrary to the Officer’s recommendation, Officers are generally able to present the Council’s case in a satisfactory manner. Where this may not be possible, the case will be presented by a planning consultant employed by the Council. 


	14 PLANNING ENFORCEMENT 
	14.1 
	14.1 
	14.1 
	Under the scheme of delegation, all planning and conservation matters are delegated except for the determination of certain planning applications that are specified in the constitution. As decisions on planning enforcement matters are not planning applications, they are delegated decisions to Officers and are therefore dealt with by Officers. 

	14.2 
	14.2 
	However, principles around such decisions apply as set out in Part 3.6 (paragraph 7) of the constitution. This provides that the delegation of powers to Officers is underpinned by the principle of culture of consultation and liaison with Members, as appropriate, and the ability of Officers to refer matters to the relevant decision-making body, where it is felt that this is appropriate due to the nature of an issue. 

	14.3 
	14.3 
	So Officer’s may decide to refer a planning enforcement matter to the Planning Committee for determination where consultation with Members is deemed necessary given the nature of issues involved. 

	14.4 
	14.4 
	The Members’ Referral Scheme only relates to planning applications and not decisions on planning enforcement cases, so cannot be used by Members to refer a planning enforcement matter to the Planning Committee. 

	14.5 
	14.5 
	There are a range of ways of tackling alleged breaches of planning control, and local planning authorities should act in a proportionate way. Local planning authorities have discretion to take enforcement action, when they regard it as expedient to do so having regard to the development plan and any other material considerations. This includes a local enforcement plan, where it is not part of the development plan. 

	14.6 
	14.6 
	Effective enforcement is important to maintain public confidence in the planning system. Enforcement action is discretionary, and local planning authorities should act proportionately in responding to suspected breaches of planning control. They should consider publishing a local enforcement plan to manage enforcement proactively, in a way that is appropriate to their area. This should set out how they will monitor the implementation of planning permissions, investigate alleged cases of unauthorised develop
	In considering any enforcement action, the local planning authority should have regard to the National Planning Policy Framework, in particular paragraph 60 which provides; ‘
	.’ 


	14.7 
	14.7 
	The Council’s current local enforcement plan for breaches of planning control is the ‘Local Planning Enforcement Policy (v.2: September 2022), which will be updated from time to time.’ 


	Members’ Referral Scheme for Planning Applications 
	Guidance Note March 2024 
	The Terms of Reference of the Planning Committee as set out in the Constitution delegates all planning and conservation matters to Officers except in relation to certain planning applications, which are for determination by the Committee. Two of the exceptions listed are where Members request that an application should be referred to the Planning Committee. The wording is as follows: 
	(vi) 
	(vi) 
	(vi) 
	Within 35 days of the commencement of formal consultation, a written request is received from a Tendring District Councillor, who is not a serving member of the Planning Committee(#) in accordance with the Member Referral Scheme requesting that the application should be brought before the Planning Committee for determination and giving material planning reasons for that request. 
	Within 35 days of the commencement of formal consultation, a written request is received from a Tendring District Councillor, who is not a serving member of the Planning Committee(#) in accordance with the Member Referral Scheme requesting that the application should be brought before the Planning Committee for determination and giving material planning reasons for that request. 
	(#) unless the member of the Planning Committee is making that request solely in their capacity as a Ward Member for the application in question. 
	(#) unless the member of the Planning Committee is making that request solely in their capacity as a Ward Member for the application in question. 
	(#) unless the member of the Planning Committee is making that request solely in their capacity as a Ward Member for the application in question. 




	(vii) 
	(vii) 
	Within 35 days of the commencement of formal consultation, a written request is received from a serving member of the Planning Committee, in accordance with the Member Referral Scheme, requesting that the application should be brought before the Planning Committee for determination and providing compelling reasons why it could be considered of significant importance to the wider District or planning policy. 


	The following caveat applies:-
	The Director (Planning), or other authorised Officer, in consultation with the Chairman of the Planning Committee and the Planning Solicitor, may allow a Member’s referral request that is received after the 35 day cut-off if they are satisfied that the request could not have reasonably been submitted before the deadline and that in all other respects it meets the requirements for a valid referral. 
	The MEMBER REFERRAL SCHEME is based on the following principles: 
	• 
	• 
	• 
	The Member Referral Scheme is approved by Full Council as part of the Council’s Constitution; 

	• 
	• 
	Elected Members represent their communities and the interests of their ward or of individual residents (in accordance with Article 2 of the Constitution); 

	• 
	• 
	Planning Committee Members are involved in decision-making for the people of the district as a whole (in accordance with Article 2 of the Constitution – 2.03 (a) (v)); 

	• 
	• 
	The interests of a ward or individual residents can extend to consideration of planning applications submitted in adjacent wards and those where applications have been made which have a direct impact on other wards; 

	• 
	• 
	A member of the Council’s Cabinet may also be permitted to make representations and speak on any application but only if the proposed development has a direct impact on the portfolio for which the Cabinet member is responsible. The Leader of the Council must approve the Cabinet Member making representations to the Planning Committee and requesting the matter to be determined at Committee; 

	• 
	• 
	If an elected Member requests an application to be referred to the Planning Committee for determination, they will be required to personally attend the meeting of the Committee to speak on the item. Planning Services will ensure that the Member is notified when the application is scheduled for determination; 

	• 
	• 
	The MembersReferral Scheme does not apply to a householder application, which is defined as follows: 
	The MembersReferral Scheme does not apply to a householder application, which is defined as follows: 
	’ 

	“A ‘householder’ application is an application to enlarge, expand, improve or alter an existing dwelling, to put up a boundary wall of fence for an existing dwelling or carry out an operation in the curtilage of an existing dwelling that is ancillary to the dwelling-house”. 


	• 
	• 
	Members are required to use the attached letter when referring an application to the Planning Committee to be determined, for ease of reference; 


	Date: 19th March 2024 
	Chairman of the Planning Committee 
	LETTER TO THE DIRECTOR (PLANNING) 
	LETTER TO THE DIRECTOR (PLANNING) 

	Date: 
	Dear Director (Planning), 
	MEMBER REFERRAL SCHEME: PLANNING APPLICATION REF: …………………………….. 
	(*) I am the Ward Councillor for and in representing the community*/the interests of the ward* or of individual residents* request the above-mentioned application is referred to the Planning Committee for determination. The planning application is located within: 
	(*) I am the Ward Councillor for and in representing the community*/the interests of the ward* or of individual residents* request the above-mentioned application is referred to the Planning Committee for determination. The planning application is located within: 
	(*) I am the Ward Councillor for and in representing the community*/the interests of the ward* or of individual residents* request the above-mentioned application is referred to the Planning Committee for determination. The planning application is located within: 
	(*) I am the Ward Councillor for and in representing the community*/the interests of the ward* or of individual residents* request the above-mentioned application is referred to the Planning Committee for determination. The planning application is located within: 
	[insert the Ward] 

	(a) 
	(a) 
	(a) 
	the Ward to which I am elected to(*); or 

	(b) 
	(b) 
	is adjacent to the Ward to which I am elected to(*); or 

	(c) 
	(c) 
	directly impacts the Ward to which I am elected to because (*) 
	directly impacts the Ward to which I am elected to because (*) 
	…………………………………………………………………………………………….. in respect of (b) and (c), I can confirm that I have notified the relevant Ward Councillor(s) of my intention to refer this application to the Committee for determination. 





	(*) I am the Cabinet Member for [insert responsibility] and the proposed development has a direct impact on the portfolio for which I am responsible. The Leader of the Council has approved representations being made to the Planning Committee. 
	(*) I am the Cabinet Member for [insert responsibility] and the proposed development has a direct impact on the portfolio for which I am responsible. The Leader of the Council has approved representations being made to the Planning Committee. 

	(*) I am a current serving member of the Planning Committee and the proposed development could be considered of significant importance to the wider district or policy because ……………………………. The Planning Committee Chairman has been consulted and approves this matter being determined by the Planning Committee. By making this request I confirm that I am not predetermined and will approach the decision making with an open mind and therefore have not highlighted any relevant material considerations below. 
	(*) I am a current serving member of the Planning Committee and the proposed development could be considered of significant importance to the wider district or policy because ……………………………. The Planning Committee Chairman has been consulted and approves this matter being determined by the Planning Committee. By making this request I confirm that I am not predetermined and will approach the decision making with an open mind and therefore have not highlighted any relevant material considerations below. 

	(#) The referral is because of the following material planning considerations (and for the reasons set out hereunder):-
	(#) The referral is because of the following material planning considerations (and for the reasons set out hereunder):-


	the development plan (Local Plan/LDF) or Government 
	In line with/potentially contrary to* 

	Guidance (please state relevant policies if known) 
	Guidance (please state relevant policies if known) 
	Guidance (please state relevant policies if known) 
	□


	Negative/Positive* impact on urban design/street scene 
	Negative/Positive* impact on urban design/street scene 
	□


	Highways impact and/or other traffic issues 
	Highways impact and/or other traffic issues 
	□


	layout and/or density issues 
	layout and/or density issues 
	Good/Poor* 
	□


	Flood Risk 
	Flood Risk 
	Flood Risk 
	□

	Positive/Negative* Impact on neighbours 
	□

	Other material considerations as follows……………………………………………..….
	□

	……………………………………………………………………………………………….……………… 
	……………………………………………………………………………………………………………… 
	…………………………………………………………………………………………………………….. 
	(#) Tick as appropriate 
	(#) Tick as appropriate 
	(#) Tick as appropriate 





	My reasons for the referral are as follows:-
	(>) the referral is for the following compelling reasons why it could be considered of significant importance to the wider District or planning policy 
	…………………………………………….… 

	……………………………………………………………………………………………….……………… 
	……………………………………………………………………………………………………………… 
	…………………………………………………………………………………………………………….. 
	If officers are minded to approve/refuse* then there is no need for this application to be referred. 
	Please ensure that I am notified of the date of the committee meeting at which this application will be considered so that I am able to attend and speak on the item. 
	Yours faithfully, 
	Councillor ………………….. 
	* 
	* 
	* 
	Delete as appropriate. 


	TENDRING DISTRICT COUNCIL’S PROTOCOL 
	FOR CABINET AND OVERVIEW & SCRUTINY ROLES 
	1. Introduction 
	1.1 
	1.1 
	1.1 
	The counterpart to operating Cabinet arrangements within a Council is the provision of Overview & Scrutiny functions. You cannot have Cabinet arrangements without its counterpart. 

	1.2 
	1.2 
	Overview & Scrutiny has the following powers in law: 
	Overview & Scrutiny has the following powers in law: 
	(a) 
	(a) 
	(a) 
	to scrutinise any decision made by the Cabinet, 

	(b) 
	(b) 
	to make recommendations to the Council/Cabinet with respect to functions/responsibility of the Cabinet, 

	(c) 
	(c) 
	to scrutinise decisions made by non-executive functions of the Council 

	(d) 
	(d) 
	to make recommendations to the Council/Cabinet with respect to the non-executive functions/responsibilities, 

	(e) 
	(e) 
	to make recommendations to the Council/Cabinet on matters which affect the Council’s area or the those living there. 




	1.3 
	1.3 
	The Council’s Constitution sets out how those powers are to be managed and the standards Members and Officers will adhere to. The purpose of this Protocol is not to repeat the Constitutional Articles, Rules and Procedures but to focus on how the relationship between the roles of Cabinet and Overview & Scrutiny will be exercised. 

	1.4 
	1.4 
	Officers must act with political impartiality, serving the whole council rather than particular groups or members; as such they serve the Members of the Cabinet and of the Overview & Scrutiny Committees equally. 

	1.5 
	1.5 
	In operating its Overview & Scrutiny functions, the Council will have regard to the statutory guidance for this function. This Protocol is one of the measures the Council has adopted to address the following statement in the statutory guidance: 


	“Effective scrutiny involves looking at issues that can be politically contentious. It is therefore inevitable that, at times, an executive will disagree with the findings or recommendations of a scrutiny committee.” 
	2. Application of the Protocol 
	2.1 
	2.1 
	2.1 
	In utilising its powers in 1.2, Overview & Scrutiny will act as a 'critical friend' to the Leader and Cabinet. 

	2.2 
	2.2 
	This Protocol applies to all members of Overview & Scrutiny Committees, any Member who may sit on a Scrutiny Task and Finish Group, the Leader of the Council and all Members of the Cabinet. 

	2.3 
	2.3 
	All Members will promote the legitimate role of Overview & Scrutiny as outlined in 1.2 above. 

	2.4 
	2.4 
	All Members must have regard to the Corporate Plan adopted by Council and its capacity and resources to deliver services efficiently, effectively, to achieve value for money and outcomes. Overview & Scrutiny Committees will be mindful of this in its work planning. 


	3. Trust 
	3.1 
	3.1 
	3.1 
	All Members should promote an atmosphere of openness at Overview & Scrutiny Committee meetings and should strive to ensure that questioning and debate takes place within a climate of mutual respect and trust. 

	3.2 
	3.2 
	Overview & Scrutiny Members need to trust that Cabinet Members are being open, honest and fulsome when participating in the enquiries being undertaken. 

	3.3 
	3.3 
	Cabinet Members need to trust Overview & Scrutiny Members with information and to trust in their views. 

	3.4 
	3.4 
	While Members on the Overview & Scrutiny Committees will come from different political groups including those not aligned with a registered political party, the public must trust that they will act with an independence in determining the work programme of the Committees and in undertaking enquiries identified in the work programmes. 


	4. Policy Development and Pre-Decision Scrutiny 
	4.1 
	4.1 
	4.1 
	The value of early input from Overview & Scrutiny into policy development is recognised. Through early consultation, Overview & Scrutiny can act as a sounding board and a think tank in enquiring into issues coming up on the horizon, bringing in added value. The Leader and Cabinet Members (as well as Officers) will draw to the attention of the relevant Overview & Scrutiny committee, policies and strategies that are being developed or are due for review to enable Overview & Scrutiny to build this into their w

	4.2 
	4.2 
	All policy development will be carried out in a way to promote inclusive dialogue and to capture views of Members’ with a report submitted to the relevant Overview & Scrutiny Committee for consideration by the appropriate Member of Cabinet. The Cabinet and relevant (Assistant) Director will consider the views of Overview & Scrutiny members in the development of the policy and provide a response to the Overview & Scrutiny Committee on the recommendations. The detail of the Overview & Scrutiny involvement sha

	4.3 
	4.3 
	Cabinet Members may wish to request views from Overview & Scrutiny Members on an individual decision before it is taken. The Cabinet Member will be responsible for circulating the details to the relevant Committee Members, through the designated Scrutiny Officer. Utilising this as an option does not exclude the decision from being subject to call-in, however, it will give the Cabinet Member the ability to consider different views and perspectives of a decision to be taken before it is taken. 

	4.4 
	4.4 
	Like all parts of the Council, Overview & Scrutiny only has a certain capacity and cannot scrutinise everything. It is for Overview & Scrutiny to determine its work programme, in an informed way, and the views of Cabinet are always welcome. Just as Cabinet is not required to accept all recommendations from Overview & Scrutiny on enquiries undertaken, Overview & Scrutiny is not required to accept recommendations from Cabinet concerning the work programme of the Committee. Both should actively consider the ot


	5. Holding the Cabinet to Account 
	5.1 
	5.1 
	5.1 
	A key role of Overview & Scrutiny is in holding the Cabinet to account for decisions taken and performance of services. In holding the Cabinet to account Overview & Scrutiny Members will: 
	A key role of Overview & Scrutiny is in holding the Cabinet to account for decisions taken and performance of services. In holding the Cabinet to account Overview & Scrutiny Members will: 
	• 
	• 
	• 
	Consider decisions taken by the Cabinet, individually and collectively and items on the Notice of Forthcoming Decisions through formal Overview & Scrutiny Committee meetings; 

	• 
	• 
	Review service performance and performance against policy and targets; 

	• 
	• 
	Respect the ‘safe space’ required by Cabinet Members and senior officers to think freely and offer frank advice to each other (and to receive the same) as they formulate substantial changes to services, responses to important pressing issues or pursue intense negotiations to resolve disputes. 

	• 
	• 
	Be prepared to ask searching questions that provide a constructive challenge for the purposes of undertaking the Overview & Scrutiny function and not solely for individual information gathering purposes; 

	• 
	• 
	Be positive and respectful in their interactions with Cabinet Members. This will include being clear whether the Cabinet Member is specifically invited, sending invitations in a timely way, acknowledging the attendance of the Cabinet Member at the meeting and allowing the Cabinet Member to address the Committee and respond to questions; 

	• 
	• 
	Respond positively to a Cabinet Member if that Member wishes to attend a particular meeting for a given item and they have not been formally invited to confirm whether an invitation is to be extended to them to attend. 

	• 
	• 
	Represent (and amplify) the voices of the public; 

	• 
	• 
	Listen to the responses provided and to assist the Cabinet in identifying areas for further consideration and improvement, where necessary; 

	• 
	• 
	Recognise that not all reviews require recommendations back to Cabinet, if the Overview & Scrutiny Committee were satisfied with the subject matter under consideration 




	5.2 
	5.2 
	In return, Cabinet Members will: 
	In return, Cabinet Members will: 
	• 
	• 
	• 
	Be willing to be open, honest and engaged in providing responses to constructive challenge and, where ‘safe space’ to give/receive frank advice is required, what time frame that will be needed for that ‘safe space’, subject to resources and Officers time; 

	• 
	• 
	Value the importance of Overview & Scrutiny; 

	• 
	• 
	Be supportive of the Overview & Scrutiny process and invite and seek opinion from Overview & Scrutiny Members on decisions to be taken, where appropriate; 

	• 
	• 
	Provide a positive contribution to scrutiny meetings; 

	• 
	• 
	Attend meetings when invited to do so to answer questions and present information: 
	Attend meetings when invited to do so to answer questions and present information: 
	
	
	
	

	By way of a direct answer 

	
	
	

	By reference to published publications 

	
	
	

	By referring a matter to an officer in attendance, if they are not able to respond 

	
	
	

	If an answer cannot immediately be given, by providing a written answer within five working days unless it is not reasonable to do so. If considered unreasonable, an explanation as to why will be given. 

	
	
	

	A combination of the above options. 




	• 
	• 
	Depart the Overview & Scrutiny Committee meeting when that Committee expresses a wish to deliberate on a matter after hearing from the Cabinet Member. 




	5.3 
	5.3 
	Continuing dialogue should underpin Overview & Scrutiny enquiries. As such, pre-meetings (or other communication) between Cabinet Members and the Overview & Scrutiny Committee Chairman is encouraged about a forthcoming enquiry. Where possible, Overview & Scrutiny Committee Members will be encouraged to pass questions on the subject of the enquiry to the Cabinet Member/relevant Officer or outside representative in advance of a Committee meeting. As identified elsewhere, after the meeting and where recommenda

	5.4 
	5.4 
	The purpose of any pre-meeting (or other communication) referred to above involving a Cabinet Member is not to replace consideration of any agenda item at the published formal meeting, as it is only this setting which the formal business of the Committee can be undertaken. 


	6. Budget setting and monitoring -The importance of scrutiny 
	6.1 
	6.1 
	6.1 
	Budget scrutiny must also be carried out on a rolling programme. Quarterly throughout the year proactive scrutiny assists to inform the next financial year’s budget and long term forecast, work can involve: 
	Budget scrutiny must also be carried out on a rolling programme. Quarterly throughout the year proactive scrutiny assists to inform the next financial year’s budget and long term forecast, work can involve: 
	• 
	• 
	• 
	Challenging how the budget has been constructed before it is agreed. In particular, probing any assumptions that lie behind the executive’s budget strategy, i.e. is the approach incremental or is it starting from a base budget, what are the main savings proposals, how will any growth be funded, are the financial implications of proposals from departments or committees built into the overall budget and has an appropriate level of reserves been set? 

	• 
	• 
	Carrying out budget monitoring activity, for example in areas where expenditure against budget looks to be well above or below forecasts and where growth/savings targets and revised forecasts are involved. 

	• 
	• 
	Undertaking some evaluation of performance and value for money including how it aligns to the Council’s Corporate Plan and Priorities. 

	• 
	• 
	Maintaining a ‘big picture’ view of the financial pressures affecting the council and continuously challenging how these might impact on existing budgets and budget setting in subsequent years. 




	6.2 
	6.2 
	It is important to ensure that this work is undertaken throughout the year and not left until the last Budget Report to Overview and Scrutiny Committee, which is for the final consultation purposes prior to Cabinet’s recommendations to Full Council. There is insufficient time to properly respond to the proposals or matters raised, due to the statutory timetable to set a budget. The Overview & Scrutiny function in this important process must be timely and add value, at the point Cabinet recommends its detail
	It is important to ensure that this work is undertaken throughout the year and not left until the last Budget Report to Overview and Scrutiny Committee, which is for the final consultation purposes prior to Cabinet’s recommendations to Full Council. There is insufficient time to properly respond to the proposals or matters raised, due to the statutory timetable to set a budget. The Overview & Scrutiny function in this important process must be timely and add value, at the point Cabinet recommends its detail
	year will be regarded. The Council’s Budget & Policy Framework Procedure Rules sets out the Process for Developing the Budget. 



	7. Performance Measurement and Reporting 
	7.1 
	7.1 
	7.1 
	Measures of performance provide insight into whether value is being achieved and whether improvements are necessary, feasible and affordable. An open sharing of performance data will take place across the Council; including between Cabinet and Overview & Scrutiny. The purpose of reporting general performance data to the Overview & Scrutiny Committee is so that it can undertake scrutiny of it in so far as: 
	Measures of performance provide insight into whether value is being achieved and whether improvements are necessary, feasible and affordable. An open sharing of performance data will take place across the Council; including between Cabinet and Overview & Scrutiny. The purpose of reporting general performance data to the Overview & Scrutiny Committee is so that it can undertake scrutiny of it in so far as: 
	(a) 
	(a) 
	(a) 
	Is the performance monitoring system capturing the right level of data to support delivery of services – and to make recommendations thereon; and 

	(b) 
	(b) 
	Is there performance as identified in the monitoring data that warrants further enquiry of an activity – and to determine whether and how that enquiry should take place; including it as appropriate in the work programme for that enquiry. 




	7.2 
	7.2 
	When enquiring into an individual service or subject, Overview & Scrutiny Committee Members will consider the performance measurements available. They will naturally assess whether this aligns with your own research; particularly the experience of service-users. 

	7.3 
	7.3 
	When considering the performance against the Cabinet’s approved annual priority list of actions against the Corporate Plan Themes, Overview & Scrutiny will not normally seek to use the process to question that approved list of actions during the year. There are other Council procedures that can and should be used if there is a compelling need to review those actions. Overview & Scrutiny may legitimately have a view on what the annual priority list of actions should be the following year and these can be set

	7.4 
	7.4 
	Where a service of the Council is being delivered by a third party/outside company or where the matter under enquiry is the responsibility of a partner organisation, they will be encouraged to respond to enquiries from Overview & Scrutiny Committees relevant to the service/enquiry. This will include their own performance data. 


	8. The Inter-relationship between Cabinet, Audit and Overview & Scrutiny 
	8.1 
	8.1 
	8.1 
	It is important that Cabinet receives clear advice within the respective responsibilities of the Overview & Scrutiny Committees and the Audit Committee. It is therefore equally important that the formal audit role of the Audit Committee is left to that Committee. Areas in which financial scrutiny can add value, complementary to the work of the Audit Committee, including the following according to the Local Government Association: 
	It is important that Cabinet receives clear advice within the respective responsibilities of the Overview & Scrutiny Committees and the Audit Committee. It is therefore equally important that the formal audit role of the Audit Committee is left to that Committee. Areas in which financial scrutiny can add value, complementary to the work of the Audit Committee, including the following according to the Local Government Association: 
	• 
	• 
	• 
	Reviewing draft (medium-term) financial plans 

	• 
	• 
	Monitoring internal and external audit reports, in order to identify areas where further scrutiny may be beneficial 

	• 
	• 
	Responding to requests from the public for greater clarity on the council’s finance and spending plans 

	• 
	• 
	Periodically carrying out post-implementation reviews of large (in terms of revenue or capital) projects 
	Periodically carrying out post-implementation reviews of large (in terms of revenue or capital) projects 
	• 
	• 
	• 
	Challenging decisions related to new service commitments, investments, and previously unbudgeted demands 

	• 
	• 
	Scrutinising the financial implications of greater partnership working 

	• 
	• 
	Keeping a regular ‘watching brief’ on important matters affecting general resource management. 








	8.2 
	8.2 
	8.2 
	The above matters will inform the work planning of Overview & Scrutiny of Council functions and those of partners. 

	8.3 
	8.3 
	Cabinet, Audit and Overview & Scrutiny Committees will be guided by advice from the Council’s Section 151 Officer on the boundary of responsibility between Audit and Overview & Scrutiny. 


	9. Overview & Scrutiny Work planning 
	9.1 
	9.1 
	9.1 
	Around the start of each Municipal Year, the Overview & Scrutiny committees will hold a work planning workshop. As part of this workshop the views of the relevant Cabinet Member(s) will be inputted alongside the views received from others. The Cabinet’s adopted priorities in support of the Corporate Plan will be considered, areas of planned policy development over the relevant Municipal Year (and the next) will be provided and they will be asked to highlight any areas where overview & scrutiny may be specif

	9.2 
	9.2 
	The Chairmen and Vice-Chairmen of the Overview & Scrutiny Committees will meet quarterly with representatives of the Cabinet in order to ensure ongoing opportunities for Cabinet input into Overview & Scrutiny Committee work plans, ongoing opportunities for Overview & Scrutiny to input into Cabinet policy development or to address performance issues and to build on the positive working relationship between the two functions. 

	9.3 
	9.3 
	Overview & Scrutiny Committees may legitimately expect to receive a written report with relevant details for each item on its work programme and, where possible, this report should always be circulated with the agenda for the meeting. 


	10. Overview & Scrutiny Recommendations to the Cabinet 
	10.1 
	10.1 
	10.1 
	Overview & Scrutiny Committees may make recommendations to the Cabinet on functions the Council is responsible for through a formal committee meeting or, say, by way of a Task & Finish Group’s Final Report. 

	10.2 
	10.2 
	Upon receipt of a recommendation from Overview & Scrutiny, Cabinet Members will: 
	Upon receipt of a recommendation from Overview & Scrutiny, Cabinet Members will: 
	• 
	• 
	• 
	Give due consideration to any recommendations or views expressed; 

	• 
	• 
	Provide an explanation for the reasons why recommendations made by Overview & Scrutiny have or have not been pursued. 




	10.3 
	10.3 
	Once approved by the relevant Overview & Scrutiny Committee, the views of the Cabinet Member on any recommendations will be sought and included within the report. The Chairman of the Overview & Scrutiny Committee/Task & Finish Group will have the opportunity to meet with the relevant Cabinet Member(s) to discuss the recommendations and the response to those recommendations. The Final Report will then be submitted to the Cabinet for consideration. Should any of the recommendations not be approved or be only 


	Cabinet to recommendations will be reported to the next available meeting of the Overview & Scrutiny Committee. 
	11. Urgent Items of Cabinet Business 
	11.1 
	11.1 
	11.1 
	The Chairman of the appropriate Overview and Scrutiny Committee may be requested to consent to certain decision being taken by the Cabinet/a Cabinet Member if there is an urgent decision needing to be taken and, due to that urgency, the required notice cannot be given and/or the normal call-in procedures of a decision cannot be applied. The Committee Chairman will consider each request and will not unreasonably withhold consent where the purpose of granting consent is in accordance with the legislative prov


	12. Scrutiny Consideration of Confidential Decisions 
	12.1 
	12.1 
	12.1 
	Overview & Scrutiny Committee Members have a right to access exempt information supporting decisions that have been taken in order to allow an effective enquiry of the decision. Should an Overview & Scrutiny Member wish to ask questions at a public Committee meeting around an decision that itself is exempt from publication or is based on information that is so exempt, the press and public may be excluded in accordance with the Council's Constitution and the Cabinet Member will be expected to answer in an op


	13. Call-in 
	13.1 
	13.1 
	13.1 
	Following the mediation process provided for in the Constitution, and on the basis of a continuing call-in situation, Cabinet Members will be expected to attend any meetings of Overview & Scrutiny committees at which a call-in request in relation to their area of responsibility is being considered. Summarising the requirements of the relevant Procedure Rules in the Constitution, if the relevant Cabinet Member cannot attend, the Leader, should attend in their absence or designate another Cabinet Member to do
	Following the mediation process provided for in the Constitution, and on the basis of a continuing call-in situation, Cabinet Members will be expected to attend any meetings of Overview & Scrutiny committees at which a call-in request in relation to their area of responsibility is being considered. Summarising the requirements of the relevant Procedure Rules in the Constitution, if the relevant Cabinet Member cannot attend, the Leader, should attend in their absence or designate another Cabinet Member to do
	procedure will take place where call-ins are being considered: i. One of the Members who called in the decision will speak first. 
	procedure will take place where call-ins are being considered: i. One of the Members who called in the decision will speak first. 
	procedure will take place where call-ins are being considered: i. One of the Members who called in the decision will speak first. 
	procedure will take place where call-ins are being considered: i. One of the Members who called in the decision will speak first. 
	ii. 
	ii. 
	ii. 
	The Chair will invite the Cabinet Member (decision maker) to respond. 

	iii. 
	iii. 
	The Committee will then ask questions of the decision maker, who may ask a relevant officer to supply further information if necessary. 

	iv. 
	iv. 
	The Committee debates the issue and votes on the outcome. 








	14. Councillor Call to Action 
	14.1 
	14.1 
	14.1 
	Cabinet Members will be invited and expected to attend any meetings of Overview & Scrutiny Committees at which a call to action request in relation to their area of responsibility is being considered. A similar process will apply as outlined for Call-In decisions referred to earlier. 

	14.2 
	14.2 
	Overview & Scrutiny Committee members are not entitled to draft materials while policy is being developed unless the Cabinet consults the relevant Overview and Resources Committee through the formulation of policy. This is to ensure resources are used in an efficient manner. Cabinet Members and Officers are expected to ensure the Schedule of Forthcoming Decisions is up to date and accurate to assist with this for work programming purposes. 


	15. Ensuring Compliance with the Protocol 
	15.1 
	15.1 
	15.1 
	The Assistant Director Corporate Policy and Support (in his role as the designated Scrutiny Officer) and the Corporate Director – Law and Governance (in their role as Monitoring Officer) will be responsible for overseeing compliance with the Cabinet/Overview & Scrutiny Protocol which should be used by Members to support the wider aim of supporting and promoting a culture of overview & scrutiny. The success of the protocol will be determined by: 
	The Assistant Director Corporate Policy and Support (in his role as the designated Scrutiny Officer) and the Corporate Director – Law and Governance (in their role as Monitoring Officer) will be responsible for overseeing compliance with the Cabinet/Overview & Scrutiny Protocol which should be used by Members to support the wider aim of supporting and promoting a culture of overview & scrutiny. The success of the protocol will be determined by: 
	• 
	• 
	• 
	Recognition of the value of overview & scrutiny; 

	• 
	• 
	A clear record of constructive challenge; 

	• 
	• 
	Valuable Overview & Scrutiny reviews that achieve outcomes; 

	• 
	• 
	An open and accountable decision making process. 




	15.2 
	15.2 
	With due regard to the Council’s Statement on Council development, training will be made available for those on Overview & Scrutiny Committees and those in the Cabinet on this protocol and elements referenced in it including work planning, budget scrutiny, using performance data and key lines of enquiry. 

	15.3 
	15.3 
	In the Overview & Scrutiny Annual Report submitted to Full Council each year there will be a section demonstrating the impact of Overview & Scrutiny and effectiveness of the Protocol. 

	15.4 
	15.4 
	All Members have agreed to adhere to the Council’s Policies and Procedures through the Members’ Code of Conduct. Any Member who considers the principles of this Protocol had been compromised will raise the issue with the Leader or relevant Chairman of the Overview & Scrutiny to seek resolution in the first instance. Where appropriate, the Group Leader will be notified. In circumstances, where a suitable resolution has not been reached between Members, the matter can be raised with the Monitoring Officer. 

	15.5 
	15.5 
	Any concerns regarding the behaviours between Members and Officers will be dealt with in accordance with the Member Officer Relationship Protocol. 


	Figure
	PROTOCOL FOR WEBCASTING OF FORMAL COUNCIL MEETINGS AND FOR PUBLIC FILMING AND RECORDING OF MEETINGS 
	This protocol is provided to assist the conduct of webcasting and other filming/recording of meetings and to ensure compliance with its obligations under the Openness of Local Government Bodies Regulations 2014, Data Protection Act 2018 and the Human Rights Act 1998. 
	Webcasting of public council and committee meetings 
	Introduction 
	Tendring District Council is committed to being open and transparent in the way it conducts its business. Most formal meetings of the Council are open to the public to attend and there are schemes covering the submission of petitions and questions to the Council meetings as well as schemes for public speaking at meetings of the Planning Committee. However, some residents may not be able to attend the meetings they are interested in. To ensure that those residents can still engage in the democratic process, 
	Which meetings are webcast? 
	The Council aims to webcast all its formal meetings to which the public have a right to attend. This includes meetings of its Council, Cabinet, Audit Committee, Community Leadership Overview & Scrutiny Committee, Human Resources & Council Tax Committee, Licensing & Registration Committee, Planning Committee, Planning Policy & Local Plan Committee, Resources and Services Overview & Scrutiny Committee, Standards Committee, Tendring/Colchester Borders Garden Community Joint Committee and the Premises/Personal 
	How do we webcast and how long will the recording be available? 
	Cameras will be located in the Council’s Committee Room at the Town Hall/Princes Theatre to provide the webcasting facility. The Council may also hold hybrid meetings, where some participants join the meeting remotely through a video link. The webcast of meetings will be available on the Council’s website for a period of up to four years (the Council retains three full year of recordings and the relevant proportion of the current Municipal Year) and, after that, the recordings will be deleted. 
	In so far as individuals can be identified visually on a webcast or they can be heard in a recording, Tendring District Council will use that personal information as part of its official authority/public task and in order to promote engagement, service delivery and democratic responsibilities. 
	When individuals partake in a meeting that is webcast, the Council may share their information with Elected Members, other Tendring District Council Services, other individuals involved in the meeting and the public through its webcast service. We may also provide your information to our suppliers to enable us to deliver this service. 
	Anyone who does not give their consent to be filmed/recorded as part of a meeting to which this protocol applies must specifically request the Council’s Monitoring Officer for an exception to be made 
	Anyone who does not give their consent to be filmed/recorded as part of a meeting to which this protocol applies must specifically request the Council’s Monitoring Officer for an exception to be made 
	in advance of the meeting. The Monitoring Officer will take a view on a case-by-case basis on whether there is sufficient justification for making an exemption. 

	In relation to these matters, the Council will normally not show camera footage of members of the public who address the formal meeting of Council, Cabinet or a Committee when presenting petitions, asking questions or as part of a public speaking scheme of the Council. 
	Audio of their contributions will be webcast and recorded. However, the camera will, during such public involvement in meetings record either a wide angle view of the Councillors attending or of the Chairman of the meeting. A statement to the effect that a member of the public is speaking shall be displayed on the webcast/recording where this is possible by way of explanation of the audio and video element of the webcast/recording at that time. 
	In addition to the above, the webcast/recording shall normally not show camera footage of the press and public gallery and those there. It cannot be guaranteed that no footage will be webcast or recorded, however, efforts will be made to minimise or avoid entirely that footage. 
	Are there any meetings or parts of meetings which the Council may not webcast? 
	Tendring District Council wants to make sure meetings are webcast as far as possible to ensure full engagement with the public. However there are instances where it may not be appropriate to webcast a meeting or parts thereof, for example: 
	• 
	• 
	• 
	We will always seek to accommodate such requests and work with that individual to agree an approach that is satisfactory to all parties. Any such part of a meeting that has not been broadcast will not appear online or be available following the meeting. If you are watching from home you will see a notice appearing on the screen to let viewers know what is happening. If you object to appearing in the webcast, you should make this known in writing prior to the meeting by emailing and we will contact you to di
	When an individual, who is presenting at a public meeting, specifically requests not to appear on the public webcast, and we agree with the request. 
	democraticservices@tendringdc.gov.uk 


	• 
	• 
	the Council will, for those aged 16 or over check with the young people themselves that they are content to be filmed and, subject to that, record and broadcast them. For children younger than 16, or those who are otherwise thought vulnerable, we will record only with the consent of the appropriate parent or guardian. If we are in any doubt we will stop the webcast whilst children are speaking. If the children are attending as part of an event involving stakeholder(s) (for example, a school or schools), the
	In considering whether or not to record contributions by children at meetings 


	• 
	• 
	. The Council will always try to conduct its business in public, however from time to time the press and public may be excluded from meetings in accordance with the rules set out in legislation and the Council’s Constitution. You will be notified if watching from home that the webcasting has ceased for this part of the meeting and why. The Chairman of the meeting will be asked to confirm that webcasting has stopped before starting to discuss exempt or confidential information. 
	When Councillors at a meeting pass a resolution to exclude the press and public because there is likely to be disclosure of exempt or confidential information


	• 
	• 
	Rights of the public to film, record and photograph at any meeting 
	Rights of the public to film, record and photograph at any meeting 
	In addition to the webcasting of meetings hosted by the Council, by law the public also has a right to (subject to it not being disruptive): 
	• 
	• 
	• 
	Film, photograph or audio record a meeting or any part thereof 

	• 
	• 
	Use any other means (e.g. tweeting, blogging etc.) to enable those not present to see or hear proceedings as they happen or later 

	• 
	• 
	Report or provide commentary of the proceedings so that the reporting or commentary is available as the meeting takes place or later 





	Why does the Council allow the public and press to film, record and photograph its meetings? 
	In 2014, the Openness of Local Government Regulations came into force. This enabled the public to report from all local authority public meetings, in a bid to increase transparency and openness in local decision making. 
	The provisions only apply to meetings of the Council held in public. You may not film, record or use social media to report from any of the Council’s meetings which are private or not open to the public. 
	Full details of the right of the public to film, record and use social media to report from a meeting, including the exemptions mentioned above, can be found in the issued to accompany these regulations. 
	guide 

	Are there any other restrictions if I want to report from a meeting? 
	You do not have to ask us permission in advance to film, record, photograph or report from the meeting using social media. However, we do ask that you respect the following when recording and otherwise reporting from a meeting of the Council: 
	• 
	• 
	• 
	Please do not film, photograph or report the views of children, young people, vulnerable people and other members of the public who actively object to being filmed or photographed 

	• 
	• 
	Beware that the common law applies – for example laws on public order offences and defamation 

	• 
	• 
	Please exercise your right to freedom of speech with responsibility – this means respecting the views of others when reporting from a meeting and not disrupting the proceedings 

	• 
	• 
	Please do not edit your filming or recording of the proceedings in a way which may lead to misinterpretation 

	• 
	• 
	Please show respect for those that you are filming or reporting on 

	• 
	• 
	Remember you are only permitted to film, record, photograph or report from the public meeting itself (i.e. from the time it is called to order to the time it concludes). Activity and discussion before or afterwards does not fall within the scope of the regulations 

	• 
	• 
	Filming, recording, photographing or reporting is only permitted of the meeting, not of the public gallery 


	Signage of webcasting and other filming and recording at meetings 
	Agendas relating to meetings that may be webcast will include a statement to alert the public to the webcast as well as the rights of the public generally to film, record, photograph and use social media to report from the proceedings, as follows: 
	WEBCASTING NOTICE 
	WEBCASTING NOTICE 
	This meeting will be filmed by the Council for live and/or subsequent broadcast on the Council’s website. The whole of the meeting will be filmed, except where there are confidential or exempt items, and the footage will be on the website for up to four years (the Council retains three full years of recordings and the relevant proportion of the current Municipal Year). A copy of it will also be retained in accordance with the Council’s data retention policy. 
	The Council will seek to avoid/minimise footage of members of the public in attendance at, or participating in the meeting. 
	In addition, the Council is obliged by law to allow members of the public to take photographs, film, audio-record, and report on the proceedings at public meetings. The Council will only seek to prevent this should it be undertaken in a disruptive or otherwise inappropriate manner. 
	If you have any queries regarding webcasting or the recording of meetings by the public, please contact Democratic Services on 
	democraticservices@tendringdc.gov.uk 


	The Chairman of the meeting will also make an announcement at the beginning of the meeting to make sure everyone understands that the meeting will be webcast and that they may also be filmed by others in the Chamber. 
	Social Media comments during webcasting 
	The Council may use generally available platforms to show its webcast footage. When it does so, and if the platform allows for comments to be made by viewers, the Council will provide a message to make it clear that it does not monitor comments and there is no facility to pass those comments on to the attendees of the meeting. 
	Other provisions 
	Other provisions 
	Webcasting 

	The Chairman of the meeting has the discretion to request the termination or suspension of the webcast if continuing to webcast would prejudice the proceedings of the meeting. 
	This would include: 
	(i) 
	(i) 
	(i) 
	Public disturbance or other suspension of the meeting; 

	(ii) 
	(ii) 
	Exclusion of public and press being moved and supported; 

	(iii) 
	(iii) 
	Any other reason supported by the Council/Committee. 


	Archived webcasts or parts of webcasts shall only be removed from the Council’s website if the Monitoring Officer considers that it is necessary because all or part of the content of the webcast is, or is likely to be, in breach of any statutory provision or common law rule, for example Data Protection and/or Human Rights legislation or provisions relating to confidential or exempt information. There may also need to be a temporary removal of webcasts while allegations of breaches are investigated. It is an
	Any elected Member who is concerned about any webcast should raise their concerns with the Assistant Director Corporate Policy and Support. 
	Other filming, recording, photographing or the use of social media for reporting from the meeting 
	The Chairman of the meeting has the absolute discretion to terminate or suspend filming, recording and use of social media by members of the public during a meeting if, in their opinion, the activity: 
	• 
	• 
	• 
	is disrupting the meeting and impeding good decision making; 

	• 
	• 
	is infringing the rights of any members of the public; 

	• 
	• 
	is in danger of repeating a defamatory statement that has been made. 







